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Court of Appeals of the District of Columbia. 


No. 4333. 

The Herman Chemical Company, a Corporation, Appellant, 

vs. 

A. \V. Mellon, Sec y, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 41839. 

The Herman Chemical Company, a Corporation, Plaintiff, 

vs. 

A. \V. Mellon, Secretary of the Treasury; David II. Blair, 
Commissioner of Internal Revenue; Rov A. Haynes. Federal Pro- 
hibition Commissioner, Defendants. 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed October 25, 1923. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 41839. 

The Herman Chemical Company, a Corporation, Plaintiff, 

vs. 

A. W. Mellon, Secretary of the Treasury; David II. Blair, 
Commissioner of Internal Revenue; Roy A. Haynes, Federal Pro¬ 
hibition Commissioner, Defendants. 

The plaintiff, the Herman Chemical Company, respectfully shows 
the court as follows: 
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THE HERMAN CHEMICAL COMPANY VS. 


1. That it is a corporation organized and existing under the laws 
of New York, having its principal place of business at 220-2 3*2 
Adams Street, Brooklyn. New York, and brings this suit in its own 
right: 

*2. That defendant A. \V. Mellon is the Secretary of the United 

4 

States Treasury, that defendant David II. Blair is Commissioner of 

4 ' 

Internal Revenue, and defendant Rov A. Ilavnes is the Federal Pro- 

4 4 

1 libit ion Commissioner; each and every one of the defendants being 
a citizen of the United States and residing and exercising his official 
functions in the District of Columbia, and being sued in his official 
capacity. 

3. That the plaintiff has. since the year 1873, been engaged in the 
business of manufacturing chemicals and pharmaceuticals, which 
business, bv it- very nature, necessitated the use of alcohol; 

2 that when under the National Prohibition Act and Regula¬ 
tions issued pursuant thereto it became necessary for all per¬ 
sons engaged in manufacturing products involving the use of alcohol 
to obtain a permit from the Federal Prohibition Commissioner, the 
plaintiff* applied for and after complying with all of tin* provisions of 
said Act, and the (Regulations 4rGl ) promulgated thereunder, and 
being found duly qualified, received from said Commissioner a per¬ 
mit (commonly designated a manufacturing permit) to us<* alcohol 
in its business, as it had done before the passing of the Act: that 
thereafter tin* plaintiff desired to operate a plant for the denaturation 
of pure ethyl alcohol into the specially denatured and completely 
denatured alcohol formulas authorized by the Commissioner of In¬ 
ternal Revenue for industrial and chemical* uses, and accordingly ap¬ 
plication was duly made by plaintiff to the Federal Prohibition Com¬ 
missioner. pursuant to the said Act and regulations for an appropriate 
permit under which to operate such a denaturing plant: that plaintiff 
was found duly qualified and there was issued to it permit #73, de¬ 
naturing plant ir 111. in. to wit. the month of January. 1923; that 
thereafter, the plaint ill', in order to accommodate the large increase 
in its trade re-organized its manufacturing business, in process of 
which it voluntarily surrendered its manufacturing permit so that it 
now possesses only one permit, viz., the permit to denature alcohol; 
that subsequent to the issuance of such denaturing permit until the 
occurrence of the events hereinafter set forth the plaintiff has 

operated continuously a large denaturing plant in which it 

3 has denatured alcohol according to the authorized formulas 
published in part in the appendix to Treasury regulations 

#01 and has sold the same to persons authorized under law to pur¬ 
chase denatured alcohol; that the plaintiff has given bond acceptable 
to defendants in the sum of $100,000.00 for the proper performance 
of its duties as a permit holder under the National Prohibition Act ; 
That the plaintiff has always operated said denaturing plant and its 
business connected therewith in a proper and careful manner and in 
good faith performed all the duties connected with the holding of 
said permit as prescribed by law and the regulations of the Secretary 
of the Treasury and the (Ymimissioner of Internal Revenue: that at 

4 

the time when the plaintiff commenced operations in its said denatur- 
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ing plant and continuously thereafter there has been assigned to duty 
in the said plant, by the Collector of Internal Revenue, for the First 
District of New York, a deputy, answerable to each and every of the 
defendants, who alone has the keys to the denaturing plant and to the 
special government locks which are fitted upon the denaturing ma¬ 
chinery and which must be unlocked before said machinery can in 
any way be used; that such deputy (commonly designated a store¬ 
keeper gauger) is charged under law with the absolute and entire 
supervision of all denaturing activities and operations; that the plain¬ 
tiff* has developed a large trade in denatured alcohol as supplied by it, 
and has established various branches of its manufacturing business 
throughout the United States, and is at the present time authorized 
to withdraw, and does withdraw, in order to supply its customers, 
150,000 wine gallons of alcohol per month; that the plaintiff has in¬ 
vested in its said plant and in the buildings and machinery 
4 necessary to operate it the sum of $85,000.00, and has leased a 
large building and employed a large force of employees at a 
total weekly expenditure of $4,800 and has entered into contract call¬ 
ing for the delivery of 123,500 proof gallons of alcohol per month, 
which said contracts are more specifically described in the affidavit of 
the President of the plaintiff hereto annexed and which it is prayed 
be made a part hereof; and that the plaintiff has no means whatever 
of making any return to its stockholders upon the capital invested 
or of meeting its obligations as above set forth or the expenses which 
are, of necessity, incurred daily in the maintenance and operaton of 
its said business, other than bv the profits derived through the denatu- 
ration and sale of alcohol under its said permit. 

4. And the Plaintiff further shows that in section 9, Title II, of the 


National Prohibition Act there is prescribed the method and pro¬ 
cedure wherebv the Commissioner of Internal Revenue is authorized 
to hear and determine the sufficiency of all evidence and allegations 
of violations of the provisions of said Act, and the terms of any per¬ 
mit issued thereunder, upon which to sustain a revocation of such 
permit; that such procedure is, in substance, as follows: 

That the Commissioner upon being put into possession of facts 
which lead him to believe that any permittee is not in good faith 
conforming to the provisions of the Act, shall immediately issue to 
such permittee an order citing him to appear before him. the Com¬ 
missioner, on a day named, not less than fifteen nor more than thirty 
days from the date of service of such citation upon the permittee, 
such citation to be accompanied by a statement of the viola- 
5 tion of the Act, which the permittee is charged; that if after 
a hearing it shall appear to the court that the permittee has 
committed violations of the Act, the permit shall be revoked, and 
that thereafter the permittee may have the proceedings reviewed by 
an appropriate proceeding in a court of equity. 

5. And the plaintiff is informed and believes, and so believing avers, 
that there are no other means provided by law by which the permit 
of any permittee may be revoked or a permittee deprived of the use 
and enjoyment of his permit; and the plaintiff further avers that no 
part of the foregoing procedure has been observed or complied with 
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by the said Commissioner, and without the plaintiff having had its 
day in court, the defendants have revoked the plaintiff's permit to de¬ 
nature alcohol and have wholly and completely, absolutely and en¬ 
tirely, suspended and terminated the entire business of the plaintiff 
to the immediate and irreparable damage of the plaintiff, as will here¬ 
after more fully appear. 

6. And the plaintiff further shows that on October Iff, lff’J **. the 
Collector of Internal Revenue for the first District of New York, in 
which said District the plaintiff's plant is located, called upon his 
deputy by telephone, this deputy being the one assigned to duty at 
the plaintiff's plant as aforesaid, instructing him to cause all opera¬ 
tions involving the use or disposition of alcohol in the said plant to 
cease; that the deputy thereupon baked all the machinery in said 
plant and departed from the premises; that thereafter upon the same 
day the President of the plaintiff, one Theodore I. Schwartzman, 
called in person upon the said Collector of Internal Revenue and was 

bv him informed that instructions had been received from the 
b defendant. Rov A. Havnes, Federal Prohibition Commis- 
sioner in Washington to suspend the plaintiff s permit, and 
that he, the Collector, had thereupon instructed his deputy in the 
plaintiff's plant as aforesaid, and had by telegram instructed all per¬ 
sons and companies and firms from whom the plaintiff in the exercise 
ot its business was accustomed to obtain the pure alcohol which it de¬ 
natured in its plant and that they were not thereafter to deliver 
alcohol to the plaintiff : that by reason of the arbitrary action of the 
defendant, Roy A. Haynes and bis agent, tla* Collector of Internal 
Revenue as aforesaid, the plaintiff has been compelled entirely to sus¬ 
pend its operations in its said plant: that the plaintiff has received no 
order citing it to appear before the Federal Prohibition Commis¬ 
sioner or any deputy or deputies or agent or agents of the said Com¬ 
missioner and that no copy of any charges preferred against it has 

been received bv it. nor has it — anv wav been informed on what 

• • « 

grounds or for what reason tla* action of the Commissioner was taken. 

7. And the plaintiff avers that it has committed no violation of the 
provisions of the National Prohibition Act: that it has suffered and 
will continue to suffer so long as its business is suspended, the irrep¬ 
arable loss of the flat sum of Sdd 1 ..">00 and an additional loss of 
$7,(>5() per month in that it is being prevented from carrying out 
the contracts hereinbefore specified, and will besides be unable to per¬ 
form its part of certain other contracts which it has made and which 
are more specifically set out in the affidavit of Theodore I. Schwartz¬ 
man hereinbefore mentioned, which said contracts are at 

7 present in force and under which the plaintiff has assumed 
to buy large quantities of alcohol for use in its said business, 
tor which it has already paid to the vendors more than forty live 
thousand dollars and winch, if it fails to perform will involve it in 
further loss and damage in the sum of (ton in that it is compelled 
daily to expend large sums to maintain its expensive plant, ma¬ 
chinery, equipment and employees; in that it will lose, if forced to 
remain idle all its customers and that these customers once lost will 
have formed connections with its competitor's and so cannot be re- 
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gained by the plaintiff; in that it will lose the income upon its in¬ 
vestment which will be forever lost to it, in that by being forced to 
remain idle it will lose its business prestige and good will with the 
attendant loss of its trade, which is a loss for which the plaintiff 
can never be reimbursed. 

8. And the plaintiff further avers that, unless this honorable court 
grants the relief hereinafter prayed, the plaintiff may be compelled to 
suffer the losses and injury hereinbefore set forth for an indeter¬ 
minable period of time, for the plaintiff does not know and has no 
way of knowing when the citation directed by the National Prohibi¬ 
tion Act to be issued bv the Commissioner will be issued or the 

%j 

plaintiff' given the opportunity to answer the charges made against 
it, if any such exist; and that if the defendants are permitted to con¬ 
tinue their above mentioned interference with the use and enjoy¬ 
ment by the plaintiff' of its said permit, and thus to wholly put a stop 
to the plaintiff s business, the plaintiff* will undergo and suffer all the 
pains, penalties, losses and irreparable damages which it would be 
forced to undergo and suffer if its permit were revoked before 
<S such permit ever has been revoked. 

It. The Collector of Internal Revenue, First District of New 
York is a proper party to be joined in this suit, as defendant, but is 
not made a party hereto due to the fact that he is without the juris¬ 
diction of the court. Wherefore the plaintiff prays: 

1. That the writ of Subpoena issue directed to the defendants, 
A. W. Mellon, David II. Blair, ami Roy A. Haynes, commanding 
them and each of them to appear and make answer hereto: 

2. That the defendants be enjoined and restrained from doing any 
ret or in any way, shape, manner or form interfering with the use 
and enjoyment by the plaintiff of its said permit or the operation of 
its said plant, except by assigning a deputy to duty in the said plant 
as above described, until such time as said permit may have been 
properly revoked according to law. 

• >. That the defendants be temporarily enjoined and restrained 
from doing any act or in any way, shape, manner or form interfer¬ 
ing with the use and enjoyment by the plaintiff of its said permit or 
tin* operation of its said plant, except by assigning a deputy to duty 
in the said plant as above described, until such time as this cause 
may have been heard and determined. 

1. And for such other and further relief as mav in the nature of 
the case* seem equitable and proper. 

HERMAN CHEMICAL CO., 

By T. I. SCIIWARTZMAN, 

President, Plaintiff. 
MARION BUTLER, 

Attorney for the Plaintiff. 

ELLIS, HARRISON, FERGUSON & ELLIS, 

.1 ft or n e ys f o r PI a in tiff. 

JOSEPH A. CANT EEL, 

Of Counsel for the Plaintiff. 

PHILIP E. BARNARD, 

Of Counsel for the Plaintiff. 
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District of Columbia, .s* 


Theodore I. Schwartzman, being duly sworn, deposes and says 
that he is the President of tlie plaintiff Company named in the fore* 
going bill by him subscribed, and that he has read the same and 
knows the contents thereof; that the facts stated therein of his per¬ 
sonal knowledge arc true and those stated on information and belief 
lie verilv believes to he true. 

T. 1. SCHWARTZMAN. 

Sworn and subscribed to before the undersigned Notary Public this 
2.1th dav of October 1923. 

[seal.] MILLARD S. YEATMAN, 

Xotary Public, I). C. 

My commission expires Oct. 10, 192B. 

Affidavit. 


Theodore 1. Schwartzman. being duly sworn, deposes and says: 

1. I am the President of the Herman Chemical Company, a corpo¬ 
ration duly organized and existing, by viitue of the laws of the State 
of New York, with its principal office and place of business at 
#220-2 32 Adams Street, in the Borough of Brooklyn. County of 
Kings, City and State of New York, and being in the first collection 
district of New York. 

2. That the Herman Chemical Company is operating a Denatur¬ 
ing Plant known as Permit #78. Denaturing Plant #111. in the 
First Internal Revenue Collection District of New York, which per¬ 
mit was granted by the Federal authorities pursuant to the 

10 provisions of the National Prohibition Act. The Denaturing 
Plant consists of storage tanks, mixing and weighing tanks, 
chemical rooms, pumping paraphernalia and storage capacity of 
1.100,000 gallons of ethyl and denatured alcohol—which parapher¬ 
nalia and apparatus was installed bv the Herman Chemical Company 
at an expense of about $85,000 to operate under the above permit, 
and occupies a steel and concrete building especially constructed for 
that purpose. The Herman Chemical Company has been established 
since 1878 for the purpose of manufacturing chemicals and phar¬ 
maceuticals, and has been in business in the Borough of Brooklyn of 
the City of New York ever since, trading in the United States and in 
foreign countries since the time said company was established. 

3. This Company has duly filed, pursuant to the law and regula¬ 
tion in obtaining its permit, a surety company bond in the sum of 
8100,000.(t0. to obtain permission to operate and do business as a 
denature]* of commercial alcohol in the United States in compliance 
with the National Prohibition Act. 

4. The Company has complied with all rules and regulations and 
has duly tiled the reports as required by the laws, rules and regula¬ 
tions. 
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5. On October 20th, 1923, deponent was informed by the Gov< 
ment storekeeper in charge of the Denaturing Plant, whose duty it^ 
to supervise its operation and to open and close the Plant pursuant 
laws, rules and regulations; that the Herman Chemical Companl 
must suspend further operation and close its business; that said ini 
struct ions were given to the Government storekeeper by his superior,1 
the Collector of Internal Revenue for the First District of New 
York. 

11 H. Deponent immediately upon receipt of such information 
called at the office of the Collector of Internal Revenue for the 

First District of New York, which is located at #52 Court Street, in 
the Borough of Brooklyn, and interviewed the Deputy Collector, 
.lohn Cooper, in charge of said office. The said Deputy Collector 
informed deponent that a telegram had been received on October 
20th from the Federal Prohibition Commissioner in Washington, di- 
iccting the suspension of further operations of the Denaturing Plant 
of the Herman Chemical Company, and in accordance with said 
directions, said Mr. Cooper informed the Government storekeeper to 
close the plant and had advised the Kentucky Distilling Corporation, 
from whom the Herman Chemical Company was purchasing and re¬ 
ceiving shipments of alcohol under permit for denaturing to imme¬ 
diately cancel shipments and not to make any further shipments to 
said Denaturing Plant. Such instructions were also sent to the Cres¬ 
cent Distilling Company, another concern from whom the Herman 
Chemical Company was purchasing under said permit, alcohol for 
denaturing purposes. A similar notice was also sent to the Fleisch- 
man Company, another concern from whom the Herman Chemical 
Company was purchasing alcohol under said permit. 

7. The Herman Chemical Company has not received notice of any 
c harges of violations of the Federal Prohibition Paws, nor have they 
been officially cited for revocation. 

8. That since the Herman Chemical Company has established its 
denaturing plant it has developed at a large expense, a trade for the 
sale of specially and completely denatured commercial alcohol, and 
established various branches throughout the United States, and has 

contracted to furnish said branches with denatured alcohol 

12 under its permit, and contracts have been made between the 
Herman Chemical Company and its branches, as follows: 

A. The Buffalo Bonded Dealers’ Branch. 38,000 Proof Gallons per 
month, 

B. Boston Bonded Dealers’ Branch, 38.000 Proof Gallons per 
month, 

C. Cincinnati Bonded Dealers’ Branch, 47,500 Proof Gallons per 
month , 


making a total of,—123.500 Proof Gallons per month. 

0. That, in the establishment of its sale of specially denatured 
alcohol for commercial purposes the said Herman Chemical Com¬ 
pany has received, and there are filed with it permits under Internal 
Revenue Forms 1477, for the supply of 892 barrels per month, which 
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r ed pursuant to regulations under the direction of the 
Internal Revenue, as allotted by the Collector,—which 
made by the Collector of Internal Revenue, and is more 
tut as follows: 


Fermittoc. 


Allotment. 


Lacquer Co. 4,100 Wine Gallons. 

/lean Denatured. 15,000 “ 

£on Barber Supply. 600 “ “ 

rkshire Laboratories. 100 “ “ 

A. and W. K. Child. 1,000 “ 

Crown Laboratories. 1,100 “ 

Edgemere. 1,000 “ 

Economic Perfumery. 350 “ “ 

Herman Chemical Co. 10,000 “ “ 

Liquid Flower Chemical Co. 500 ** “ 

Merritt Chemical Co. *200 “ “ 

Midwood Chemical Co. 850 “ “ 

Jos. Muscolina. 500 “ “ 

Mariella Bros. Mfg. 1,000 

Martin Chemical Co. 200 “ “ 


Macon Products Co. 6,000 

Oriental Rug & Toilet Water. 200 

Pioneer Chemical Co. 1,000 “ 

Enited Perfumerv Co. 000 “ 


The suspension of this permit will cause a loss of these accounts 
obtained after hard work and a great deal of expense, and in addition 
many other accounts for the sale of Completely Denatured Alcohol, 
the sale of which is unlimited. 


10. Besides the loss of business above set forth and in addi¬ 


tion to the investment in its plant the Herman Chemical Com¬ 
pany has outstanding contracts which will cause the following dam¬ 
ages of such suspension of its permit: 


A. A contract with the Kentucky Distilling Corporation for a bal¬ 
ance of 1,800 barrels to be delivered bv the end of this Year, and to 

« «. 

secure the performance on the part of the Herman Chemical Com¬ 
pany a cash deposit of $15,000 is being held by the Kentucky Distil¬ 
ling Corporation, which the Herman Chemical Company deposited 
with said Distilling Company. 

B. A contract with the Crescent Distilling Company for a thou¬ 
sand barrels,—a balance of 800 still to be delivered by the end of this 
year. The failure to carry out said contract will result in a damage 
of at least $10,000. 

C. A contract with the Philip Publicker Alcohol Corporation for 
500 barrels to be delivered on or before December 31st, 1923. Fail¬ 
ure to carry out said contract will result in a damage of about $5,000. 

D. A contract with the Blau Copper Works to complete the instal¬ 
lation of additional storage tanks at a cost of $35,000. 
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E. A contract for the concreting and construction work necessary 
for such improvements, of $3,000. 

F. A contract with Percy Bloom and Company for steel work for 
said denaturing plant of $2,500. 

G. A contract for the purchase of chemicals, denaturant, in bar- 
lels, which will result in a damage of $15,000. 

II. A contract with McKesson and Robbins for the shipment of 
denatured alcohol, which will result in a damage of about $19,500. 

I. A contract for the employment of a chemist and foreman under 
contract at $2,500 per annum; office force and labor force in the de¬ 
naturing plant, which must he maintained at an expense of $3,000 
per month. 


J. A contract for the purchase of molasses and cooperage which 
which damage will reasonably amount to the sum of $50,000. 

K. A lease on the plant of said company; will result in a damage 
of about $300 per month. 

L. Three trucks operated at an expense of about $50 per day. 

M. Lease and office force in the Poston Branch operated 
14 at an expense of $450 per month. 

X. Lease and office force in the Buffalo Branch at an ex¬ 
pense of $450 ]ter month. 

O. Lease and office force in the Cincinnati Branch at an expense of 
$150 per month. 

P. Premium on bonds for the plant and branches at an expense of 
$800 per month. 

Q. Contracts for stationery, supplies and insurance—demurrage 
estimated at about $500 per month. 

R. Contracts for the purchase of denatured alcohol on file and de¬ 
liveries guaranteed up to and including December .‘list, 1023, will 
show an estimated loss of about $100,000. 

S. There is on hand in the Denaturing Plant denatured alcohol 
and undenatured merchandise to the extent of about $50,000. 

T. There is present on the docks and in transit about 800 barrels 
of ethyl alcohol which is subject to demurrage charges, insurance 
charges, and to theft, and may cause serious damage and loss to the 
Government, and which may result in a beverage lax of $48,000 to 
the Herman Chemical Company. 

From the above facts and figures the suspension of permit of the 
Herman Chemical Company will result in an irreparable damage of a 
Hat sum of $351,500. and an additional loss of $7,050 per month. 

The Herman Chemical Company and its operations under the 
Government Permit if 78 have heenon several occasions inspected and 
checked by the Federal Prohibition Departments as to ihe manage¬ 
ment of the plant, the purchase and sale of its alcohol and chemicals 
and the filing and making up of the Government reports as required 
by the National Prohibition Act, and has never received any com¬ 
plaint officially or otherwise as to any violations committed by the 
said corporation or its officers or manager or employees. 

Deponent verily states that he has never received from the defend¬ 
ants. who are joined in the bill of which this Affidavit is made a part, 
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or from cither of them, any statement of facts or complaint upon 

which the suspension of permit has been predicated, and is at 

15 a total loss to understand why such action has been taken. 

% 

unless the same has been predicated upon the arrest of depo¬ 
nent for alleged violation of the Conspiracy Section of the United 
States Penal Code. 

Further deponent saveth not. 

T. 1. SCHWARTZMAN. 

District of Colimma, 


Theodore I. Schwartzman, being duly sworn, deposes and says: 
That he has read the foregoing affidavit by him subscribed and 
knows the contents thereof, and that the facts stated thereon are true. 

T. I. SCHWARTZMAN. 


Sworn and 
this 25th dav 
[seal. I 


sub-eribod to before the undersigned Notary Public 
of October. lff*23. 

MILLARD S. YE ATM AN, 
Notary Public, I). (\ 


My commission expires Oct. 10, 1020. 

T< wporarjf Restraining Order. 
Filed October 25, 1023. 


Upon consideration of the bill of complaint and affidavit of Theo¬ 
dore I. Schwartzman, President of the complainant company filed 
herein, and it appearing from said bill and said affidavit that the de¬ 
fendants. A. \V. Mellon. Secretary of the Treasury. David II. Blair, 

Commissioner of Internal Revenue, and Rov A. Haynes, Federal 

* « 

Prohibition Commissioner, officers of the United States as 
1<» alleged in said bill have taken steps to and have forced the 

discontinuance of the operation of the plant of the plaintiff 
for the denaturing of alcohol located in the first collection district 
of New York, and said action being alleged in said bill to be illegal 
and the court finding that upon the allegations of said bill that irrep¬ 
arable damage will result to the plaintiff, unless restrained by order 
of this court, to wit: the loss of accounts with permittees having a 
right to buy denatured alcohol and who have filed their permits with 
plaintiff and who have been furnished denatured alcohol by plain¬ 
tiff' until the illegal suspension of said plant as alleged in said bill 
of complaint, said permittees and the amounts each has the right to 
purchase and who have been purchasing alcohol asset forth in Para¬ 
graphs #<S and #ff of the Affidavit of Theodore I. Schwartzman as 
aforesaid, in the total amount of <Sff2 barrels per month, and it ap¬ 
pearing from the bill that the said purchasers have the right to with¬ 
draw from the plaintiff permits heretofore filed with it, and thereby 
destroy the right of the plaintiff to sell such alcohol to said pur¬ 
chasers. and loss resulting from breach of contracts heretofore en- 
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tered into by plaintiff with various and sundry distilleries for the 
purchase of large amounts of ethyl alcohol and with whom plaintiff 
has deposited large sums of money to pay for the same, also the 
breaching of contracts which the plaintiff has made with the various 
of its customers to sell completely denatured alcohol and which con¬ 
tracts are in course of performance: and it further appearing that 
the value of the plaintiff's business will be injured by its being closed 
down, with the result of loss of profits from business, good 
17 will, over-head expenses and salaries paid to its employees. 

It is, therefore, this 25th day of October, 1923, at 1.30 
o’clock I\ M. ordered that 1 lie defendants. A. \Y. Mellon. Secretary 
of the Treasury, David II. Blair, Commissioner of Internal Revenue, 
and Roy A. Ilavnes, Federal Prohibition Commissioner be and they 
are hereby temporarily restrained during the period of time here¬ 
inafter mentioned from continuing their interference with the busi¬ 
ness of the plaintiff by causing the plant of said plaintiff to be closed 
and the machinery therein locked, and by continuing the force and 
effect of their instructions to distilleries with whom the plaintiff has 
contracts for the purchase of ethyl alcohol prohibiting said distillers 
from further selling and making delivery to the plaintiff of said alco¬ 
hol, and the said defendants are further restrained for said period of 
time, from undertaking to revoke or suspend the permit of said plain¬ 
tiff, except by citation and revocation proceedings as provided bv the 
Act of Congress known as the National Prohibition Act;provided that 
this order shall only become effective by the plaintiff’s executing and 
tiling in this cause a bond or undertaking in the amount of $10,000, 
with surety to be approved by this court and conditioned to pay such 
costs and damages as mav be incurred or suffered by any party to this 
cause who mav Vie found to have been wrongfully restrained hereby. 

This order shall expire on Monday, November 5th. 1923, unless 
within said time it shall be extended for a like period upon good 


cause being shown for said extension. 


WILLIAM II1TZ, 

Justice. 


18 Memoranda. 

October 25, 1923.—Injunction Undertaking for $10,000 approved 
and filed. 

November 5. 1923.—Restraining order continued from time to 
time to and including April 4, 1924. 

Supplemental Bill. 

Filed April 4, 1924. 

* * * * * * * 

Vernon E. West, Esq., 

Assistant United States Attorney: 

Please take notice that on Friday next, March 28. 1924, at ten 
o'clock, A. M., or as soon thereafter as counsel can be heard, I shall 



12 


THE HERMAN CHEMICAL COMPANY VS. 


move the Court for leave to file a supplemental bill in this cause, a 
copy of which is herewith handed you. Please also take notice that 
we shall at the same hour on Friday, March 28, 1924, apply to the 
Court to continue the restraining order heretofore issued in this cause 
pending a hearing on said supplemental bill. 

ELLIS, HARRISON, FERGUSON & GRAY, 
MARION BUTLER, 

JOSEPH A. CANTREL, 

Attorneya for Plaintiff. 

Service of ,\ copy hereof and of said supplemental bill accepted this 
27th dav of March, 1924. 


The plaintiff. The Herman Chemical Company, by leave of 

19 the Court first had and obtained, files this its supplemental 
bill, and represents to the Court as follows: 

Fi-rxt. That since the tiling of the original bill of complaint in 
this cause the defendant Roy A. Haynes has illegally and unlawfully 
undertaken to institute against the plaintiff an alleged citation under 
the National Prohibition Act (a copy of which is tiled herewith as 
Exhibit “A" and prayed to be read as a part hereof), and attempted 
thereby to revoke the permit theretofore issued to the plaintiff by said 
defendant 11 ay lies to operate a denaturing plant in the ('ity of Brook¬ 
lyn, New York, and has undertaken illegally and unlawfully to pro¬ 
ceed by unlawful proceedings to conduct a hearing under said illegal 
citation, which hearing was conducted over the protest of this plain¬ 
tiff on the ground that said alleged citation and the proceedings there¬ 
under were not in accordance* with the mandatory provisions of said 
National Prohibition Act. The Agents so appointed by said defend¬ 
ant Haynes to conduct said alleged hearings were one \V. 11. Orcutt 
and one .1. E. Little. Said Orcutt and said Little notwithstanding 
the protest of the plaintiff, proceeded to a hearing on said illegal cita¬ 
tion. and did on the 2 1th dav of March. 1924, file in the Prohibition 
Unit of the Treasury Department of the United States their opinion, 
undertaking to revoke the license of plaintiff theretofore granted to 
conduct a denaturing plant in the City of Brooklyn, New York, 
which said opinion has been approved by the defendant Haynes as 
such Prohibition Commissioner. A copy of said opinion is filed 
herewith as Exhibit “B” and prayed to be taken and considered as a 
part hereof as fully as if set out in full herein. 

Second. Said defendant Haynes has also unlawfully given in¬ 
structions to the Collector of Internal Revenue at Brooklyn, 

•> 

20 New York, to immediately cause all operations of the plaintiff 
in said City of Brooklyn and in its plant located in said City 

to be discontinued, the result of which will be that said plant will be, 
unless this Court intervenes to prevent the same, closed and the busi- 
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ness of the plaintiff illegally and unlawfully ruined to its irreparable 
damage. The plaintiff has been unable to ascertain the exact in¬ 
structions given by said defendant Haynes to said Collector of In¬ 
ternal Revenue, but files herewith as Exhibit “C” a letter addressed 
to Joseph A. Cantrel, Esq., one of the attorneys for the plaintiff in 
said alleged revocation proceedings, advising him that such action 
had been taken. Plaintiff pravs that such letter may be taken and 
considered as a part hereof as fully as if set forth herein in full. 
The said attempted action on the part of the defendant Haynes to 
close the plant now being conducted by the plaintiff is in violation 
of a restraining order issued in this cause on the *2.1th day of October, 
1923, and continued from time to time so as to expire on Friday next, 
March 28, 1924, and which said restraining order is now in full force 
and effect, and any attempted action on the part of said defendant 
Haynes before the said 28th day of March is in contempt of the said 
restraining order and of this Court. 

Third. The plaintiff avers that said alleged citation and all the 
proceedings thereunder are invalid and illegal for the following rea¬ 
sons : 

(a). That said citation is so vague and indefinite as that it does not 
comply with the provisions of the National Prohibition Act and does 
not sufficiently advise the plaintiff of the charges preferred against 
it. 

21 (/>). That the said citation is insufficient in law in that 

the Commissioner did not cause an analysis of said article to 
bs made, did not give the plaintiff the notice, and in other respects 
did not comply with the provisions of Section V, Title II, of the 
National Prohibition Act and the regulations promulgated there¬ 
under, and all of which were a condition precedent to the institution 
of such revocation proceedings, the permit heretofore issued to the 
plaintiff' havcing been to manufacture and sell denatured alcohol 
under the provisions of Section IY of said National Prohibition Act. 

Fourth. The plaintiff hereby reaffirms each and every allegation 
of its original bill as supplemented hereby, and prays that it may be 
considered and taken as a part hereof as fully and completely as 
though it were incorporated in full herein. 

Wherefore, The premises considered, the plaintiff prays: 

1. That this Court may decree upon a hearing of this cause that 
said citation and the proceedings thereunder are invalid, illegal, and 
void. 

2. That the defendants, and each of them, be enjoined and re¬ 
strained from doing any act or in any way interfering with the use 
and enjoyment by the plaintiff of its said permit or the operation of 
its said plant until such time as such permit may be properly revoked 
in accordance with the provisions of said National Prohibition Act. 

3. That the temporary restraining order heretofore issued herein 
may be continued until a hearing of this cause upon the original and 
supplemental bills. 


M 
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4. And for such other, further mid general relief as to the 
Court mav seem just and proper in the premises. 

THE HERMAN CHEMICAL COMPANY, 
By T. I. SCI 1 \YARTZM AX, 

l* resident. 

JOSEPH A. CAN TREE, 

A tty. for Plaintiff. 

ELLIS, HARRISON, FERGUSON A’ CRAY, 

MARION BUTLER, 

P. E. BARNARD, 

Attorneys for Plaintiff. 


District of Colcmbia, To wit: 


Theodore I. Schwartzman, being first duly sworn, deposes and says 
that he is the President of The Herman Chemical Company, the 
plaintiff named in the foregoing supplemental bill, and subscribed 
the same as such President: that he has read said supplemental bill 
and knows the contents thereof; that the matters and things therein 
stated of his personal knowledge are true, and those stated upon in¬ 
formation and belief he believes to be true. 

T. I. SCHWARTZMAN. 


Subscribed and sworn to before 
[seal.] 


me, this *2(> dav of March, 19*24. 

MINERVA 0. CULTON. 

Notary Public, L). C. 
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Treasury Department, Bureau of Internal Revenue, Form 1430-A. 

Order to Show Cause II by Permit Should Sot be Recoked. 

United States of Americ a, 

Eastern Judicial District of Xew Y ork: 

In the Matter of Revocation of Permit No. 73, to Operate Denaturing 
Plant No. Ill, Issued to Herman Chemical Company, *2*2*2-*23*2 
Adams Street, Brooklyn, New York. 


To the Herman Chemical Company of Brooklyn, New York, Theo¬ 
dore I. Schwartzman, President. Herman I. Goldman. Vice-Presi¬ 
dent, whose place of business is Brooklyn, in the State of New 
York, and within the Eastern Judicial District of New York: 

Whereas, upon examination of the official written reports of Pro¬ 
hibition Officers Saul drill and W. E. Dunigan. and Revenue Officer 
John Christoforo, there appears to he and I do hereby find that there 
is probable cause that a violation of the National Prohibition Act and 
ol the terms of said permit has been committed by said permittee 
therein named. 
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Now, therefore, you are hereby cited to appear before Harold \Y. 
Oreutt, Head, Interpretation Division, and .Judge E. Little, Special 
Assistant Attorney, botli of the office of the Prohibition Cominis- 
sioner, at the Post Office Building, in the City of Brooklyn, State of 
New York, and within the Eastern Judicial District of New York, on 
Saturday the seventeenth day of November, A. D., 1923, at ten 
o’clock in the forenoon, then and there to show cause why permit No. 
78 to operate Denaturing Plant No. Ill, issued to you, the said cor¬ 
poration above named, should not be revoked and cancelled upon the 
ground and for the reason that you are not in good faith conforming 
with the provisions of the National Prohibition Act and Regulations 
promulgated thereunder, in that at said Brooklyn, in the said State 
of New York, and within the Eastern Judicial District thereof, and 
at divers other places in the vicinity thereof, on divers dates between 
January 1, 1923, and the present date, in violation of the provisions 
of said National Prohibition Act and the Regulations promulgated 
thereunder, you did and committed the following ac ts and things to- 
wit : 


24 1. That on or about July 30, 1923, and July 31, 1923, and 

at divers other times between the lirst dav of January, 1923. 
and the present date, you unlawfully did sell and deliver large quan¬ 
tities of intoxicating liquor to the Herman Chemical Company of 
Boston, Massachusetts, Otto A. Both of the City of Boston, State of 
Massachusetts, Mario Tugraftia, 270 Fifth Avenue, New York, New 
York, Basil Sansone, 47 Pitt Street, Boston, Massachusetts, Anthony 
Sansone, 200 Hanover Street, Boston, Massachusetts, and John 


Earise, Boston, Massachusetts, without such persons having lawful 
permits so to do. 

2. That on divers dates during said period of time you did make 
and keep false records of the disposition of distilled spirits by falsely 
entering on Government Form 1408-P the withdrawal of large quan¬ 
tities of denatured alcohol purporting to have been delivered to the 
various supposed vendees hereinbefore mentioned and referred to, 
when in truth and in fact you did make delivery of intoxicating 
liquor, all of which was then and there well known to you. 

3. On divers dates between said period of time you unlawfully and 
knowingly sold and delivered various amounts and quantities of in¬ 
toxicating liquor to the Herman Chemical Company of the City of 
Boston, State of Massachusetts, Otto A. Both of the City of Boston, 
State of Massachusetts, without lawful permits authorizing such per¬ 
sons to so purchase and receive such intoxicating liquor, and thereby 
diverted said intoxicating liquor to beverage purposes. 

4. On divers dates during said period of time you unlawfully sold 
large quantities of intoxicating liqour to the Herman Chemical Com¬ 
pany of the City of Boston, State of Massachusetts, and Otto A. 
Both, of the City of Boston, State of Massachusetts, without making 
at the time of such sales a true permanent record thereof as required 
by law. 

5. On divers dates during said period of time you willfully did in¬ 
duce the Eastern Steamship Company, as carriers, and the agents 
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and employees of said carriers, to carry and transfer large <juantities 
of intoxicating liquor without having notified said carriers or either 
of them of the true nature and character of such shipment. 

0. That Herman I. Goldman, Vice-President of the Herman 
Ghemical Company, and Theodore I Schwartzman, President of the 
Herman Chemical Company, and acting on behalf of the said com¬ 
pany, did at the City of Brooklyn, and State of New York, and 
within the Eastern Judicial District of New York, on or about the 
first dav of Julv, 1923, and thence continuously until and including 
the sixteenth dav of October, in the year 1923, wilfully and felo- 
niously did conspire, combine, confederate and agree together and 
with divers other persons, whose names are unknown, to commit an 
offense against the United States of America, to-wit: 

Unlawfully to receive and obtain possession of a large quantity of 
intoxicating liquor, to-wit: alcohol and other liquors containing one- 
half of one per centum or more of alcohol by volume, all of which in¬ 
toxicating liquors were then and there contained in the ware- 
20 house and plant on the premises controlled and possessed by 
the Herman Chemical Company, situated in the City of 
Brooklyn, in said State of New York, and within the District afore¬ 
said. and wilfully to possess and wilfully sell, transport and deliver 
the said intoxicating liquors for beverage purposes to divers persons. 
m hose names are unknown, each and all of which persons then and 
there having no lawful authority to purchase, receive, or possess said 
liquor, and to otherwise* violate the terms of the permit issued to the 
said Herman Ghemical Company, in the following manner, that is to 
sav: 

That Theodore I. Schwartzman and Herman I. Goldman, at the 
time of the formation of the said conspiracy, combination, confed¬ 
eracy, and agreement, did at the time of the overt acts done pursuant 
thereto, and to effect the object of the conspiracy, as hereinafter set 
forth, were respectively President and Vice-President of the Herman 
Chemical Company, a corporation organized and existing under the 
laws of the State of New York, with an office and place of business at 
Brooklyn, in the State of New York and within the Eastern Judicial 
District thereof, which said corporation had and possessed a lawful 
permit for the premises 222-232 Adams Street, in the City of Brook¬ 
lyn. State and Eastern Judicial District of New York, to operate a De¬ 
naturing Plant, and to purchase alcohol for denaturation at said 
plant in accordance with law and the regulations of the Commissioner 
of Internal Revenue, that the said defendants at the time and place 
aforesaid with intent and design of committing the offense against 

the United States of America, aforesaid, unlawfully, wilfully, and 

« % 

knowingly then and there did enter into an agreement and combina- 
tion. and did conspire, agree and confederate together, as aforesaid, 
unlawfully to possess, sell, transport, and dispose of said alcohol 
which it would obtain under its permit, by fraudulently arranging 
with Saul Grill, a Federal Prohibition Agent, and Patrick T. Roche, 
a Special Agent, both then and there being duly constituted and com¬ 
missioned officers of the Office of the Commissioner of Internal Reve- 
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nue, to have placed at the denaturing plant of the said Herman 
Chemical Company corrupt persons who would falsely permit the sale 
and disposition of the alcohol lawfully obtained under the permit 
without the same having been denatured as required by law and the 
regulations of the Bureau of Internal Revenue, and to sell, transport 
and deliver said alcohol to certain persons unknown for beverage pur¬ 
poses, and in furtherance of the said unlawful agreement, combina¬ 
tion, and conspiracy, and in order to effect the object of the said un¬ 
lawful agreement, combination, and conspiracy, and for the purpose 
of accomplishing said unlawful purposes hereinbefore charged the 
following defendants at the times and places hereinafter set forth, 
did and committed the following overt acts: 


Herman I. Goldman, on or about to-wit: October 17, 1923, re¬ 
quested Saul Grill to have William II. Winters or Harry Hoover as¬ 
signed to duty at Denaturing Plant No. 111. 

2b 7. That Herman I. Goldman, Theodore I. Schwartzman, 

the Herman Chemical Company, of the City of Brooklyn, 
State of New York, and the Herman Chemical Company of the City 
of Boston and State of Massachusetts, Otto A. Both of the Citv of 
Boston, State of Massachusetts, Mario Tuggrafia of the City of New 
York, State of New York, Basil Sansone, — City of Boston, State of 
Massachusetts, Anthony Sansone, — Citv of Boston, State of Massa- 
chusetts, and John Earise, — City of Boston, State of Massachusetts, 
hereinafter called the defendants, in the City of Brooklyn, State of 
New York, and within the Eastern Judicial District of New York, on 
or about the first day of May. 1923, and thereafter continuously until 
and including the eighteenth day of October, in the year 1923, un¬ 
lawfully and feloniously did conspire, combine, confederate and 
agree together with divers other persons, whose names are unknown, 
to commit an offense against the United States of America, to-wit: 


Unlawfully to receive and obtain possession of a large quantity of 
intoxicating liqour, to-wit: alcohol, which said alcohol was then and 
there contained in the warehouse and denaturing plant on the prem¬ 
ises controlled and possessed by the Herman Chemical Company of 
222-232 Adams Street, in the City of Brooklyn, State of New York, 
in the Eastern Judicial District thereof, and unlawfully to possess and 
unlawfully to sell, transport, and deliver the said intoxicating liquors 
for beverage purposes to divers persons, whose names are unknown, 
each and all of which persons then and there having no lawful au¬ 
thority to purchase, receive, or possess said liquor, in the following 
manner, that is to sav: 


The defendants, Theodore I. Schwartzman and Herman I. Gold¬ 
man, at the time of the formation of said conspiracy, combination 
confederacy, and agreement, and at the time of the overt acts done 
pursuant thereto, and to effect the object of the conspiracy, as here¬ 
inafter set forth, were respectively President and Vice-President of 
the Herman Chemical Company, a corporation organized and exist¬ 
ing under the laws of the State of New York, with an office and place 

2—4333a 
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of business at Brooklyn, in the State of New York and within the 
Eastern Judicial District of New Yoik. and Vice-President and Presi¬ 
dent respectively of the Herman Chemical Company, a corporation 
organized and existing under the laws of the State of Massachusetts, 
with an office and place of business in the City of Boston, State of 
Massachusetts, which said first named corporation had and possessed 
a lawful permit for the premises at 222-222 Adams Street, in the City 
of Brooklyn, State of New York, and within the Eastern Judicial Dis- 

%f 7 

trict of New York, to operate a denaturing plant for denaturing 
alcohol, and to purchase alcohol for such purposes only, that the said 
defendants at the time and place aforesaid, with intent and design of 
committing the offense against the United States of America afore¬ 
said, unlawfully, wilfully and knowingly, then and there did enter 
into an agreement and combination, and did conspire, agree and con¬ 
federate together, as aforesaid, unlawfully to possess said alcohol by 
fraudulently securing an order for completely denatured alcohol 
from a person or persons unknown, and to sell, transport and 
deliver said alcohol to certain persons unknown for beverage 
purposes, and to fraudulently mark the barrels or other con¬ 
tainers in which the said alcohol was to be shipped as denatured alco¬ 
hol, which said false order and false markings would he designed to 
show and convince the said Commissioner of Internal Revenue, the 
Federal Prohibition Commissioner, and all of their subordinates, otfi- 
cers, directors, agents, inspectors, and employees who might inspect 
the said order or the barrels and containers, or the alcohol in transit 
of the said Herman Chemical Company, of Brooklyn, New York, 
that the said Herman Chemical Company was in fact then and there 
possessing, selling, transporting and disposing of denatured alcohol 
lawfully. 

In furtherance of the said unlawful agreement, combination, and 
conspiracy and in older to etfect the object of the said unlawful 
agreement, combination and conspiracy, and for the purpose of ac¬ 
complishing the said unlawful purposes hereinbefore charged the 
following defendants at the times and places hereinafter set forth, 
did and committed the following overt acts: 

(1) The Herman Chemical Company of the City of Brooklyn, 
State of New York, did on or about, to-wit: July 20. 1022, deliver 
fifty barrels of alcohol to the Eastern Steamship Company. 

(2) That on or about July 21, 1022. the Herman Chemical Com¬ 
pany of Brooklyn, New York, did deliver to the Eastern Steamship 
Company one hundred barrels of alcohol. 

(3) That the said Otto A. Both did on or about, to-wit: the 
fifteenth day of July. 1023. place an order with the Herman Chem¬ 
ical Company of Brooklyn. State of New York, and within the East¬ 
ern Judicial District thereof, for two hundred barrels of completely 
denatured alcohol. 

8. That on and between the dates, to-wit: September 1. 1923, to a 
certain date, to-wit: Octobei 1»S. 1922, Saul drill and Patrick T. 
Roche were peisons acting for and on behalf of the United States in 
official function, under and by authority of the Treasury Department 
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of the United States, as the duly appointed and legally authorized 
agents and assistants of the Commissioner of Internal Revenue of the 
Bureau of Internal Revenue, Treasury Department of the Govern¬ 
ment of the United States, and by said Commissioner of Internal 
Revenue duly commissioned and delegated, and the said Saul Grill 
was duly assigned to duty in Prohibition Unit of the Bureau of In¬ 
ternal Revenue, and the said Patrick C. Roche was duly delegated 
and assigned to duty in the Special Intelligence Unit of the Bureau 
of Internal Revenue, both of the Treasury Department of the Gov¬ 
ernment of the United States, organized, established and maintained 
by the Commissioner of Internal Revenue for the administration and 
enforcement of the provisions of the Eighteenth Amendment to the 
Constitution of the United States and the National Prohibition 
Act. 

28 That the official function and duty of said Saul Grill on 

and between said dates before mentioned, was, among others, 
the examination, investigation and inspection of denaturing plants 
and causing to be examined, investigated, and inspected said denatur¬ 
ing plant, and to delegate and to cause to be delegated and to recom¬ 
mend the qualifications of other officers for delegation in official 
function to said denaturing plants: that the said Saul Grill, agent 
and assistant of the Commissioner of Internal Revenue aforesaid, was 
on and between the dates aforementioned assigned to duty by the 
Commissioner of Internal Revenue in the middle Atlantic and New 
England states, and had the legal authority to perform the functions 
aforesaid throughout the entire territory of said middle Atlantic 
j^tates and New England states, and for the purpose of the perform¬ 
ance of the said functions aforesaid the Commissioner of Internal 
Revenue commissioned his said assistant and agent, Saul Grill, as 
Federal Prohibition Agent, Prohibition Unit of the Internal Revenue 
Service of the United States. 

That the official function and duty of said Patrick T. Roche on 
end between said dates before mentioned, was, among others, the ex¬ 
amination. investigation and inspection of denaturing plants, and 
causing to be examined, investigated, and inspected said denaturing 
plant, and to delegate and to cause to he delegated and to recommend 
the qualifications of other officers for delegation in official function to 
said denaturing plants; that the said Patrick T. Roche, agent and as¬ 
sistant of the Commissioner of Internal Revenue aforesaid, was on 
and between the dates aforementioned assigned to duty by the Com¬ 
missioner of Internal Revenue in the middle Atlantic and New Eng¬ 
land states, and had the legal authority to perform the functions 
aforesaid throughout the entire territory of said middle Atlantic 
states and New England states, and for the purpose of the perform¬ 
ance of the said functions aforesaid the Commissioner of Internal 
Revenue commissioned his said assistant and agent. Patrick T. 
Roche, as Special Agent, Special Intelligence Unit of the Internal 
Revenue Service of the United States. 

That on and between the dates aforementioned Herman I. Gold¬ 
man and Theodore I. Schwartzman, throughout the period of time 
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from the first day of September. 1923, to the eighteenth day of Octo¬ 
ber, 1923, and on the dates aforesaid, did unlawfully, wilfully, and 
knowingly, and feloniously conspire, combine, confederate and agree 
together and with one another and each with the other, and with 
divers other persons, whose names are unknown, to commit an 
offense against tlie Tinted States, to-wit: to unlawfully, wilfully, and 
knowingly violate Section 39 of the Tubed States Criminal Code; 
that is to say, the said defendants, Herman 1. Goldman and Theodore 
1. Schwartzman, during the period of time and at the place afore¬ 
mentioned, did unlawfully, wilfully, knowingly and feloniously 
conspire, combine, confederate and agree together and with one 
another and with divers other persons, whose name* are unknown, to 
promise and offer certain sums of money, to-wit : live thousand dol¬ 
lars ($5,000), to persons acting for and in behalf of the United 
States in their official functions under and by authority of the 

i % 

Bureau of Internal Revenue, Treasury Department of the Govern¬ 
ment of the United States, to-wit: to said Saul Grill and 
29 Patrick T. Roche, acting for and on behalf of the United 
States under and bv authority of the Bureau of Internal Reve- 
nue, Treasury Department of the Government of the United States, 
as hereinbefore described, and for the purpose and with the intent to 
induce them, the said Saul Grill and Patrick T. Roche, assistants and 
agents aforesaid, to do and act in violation of their official functions, 
that is to say: to induce and procure said Said Grill and Patrick T. 
Roche in their official functions hereinbefore described, to suppress 
reports of violations of the National Prohibition Act committed by 
the said Herman I. Goldman, and the said Theodore 1. Schwartzman. 
as officers of the Herman Chemical Company of the City of Brook¬ 
lyn, State of New Volk, and to further cause officers of the United 
States in their official functions to he placed at Denaturing Plant No. 
Ill of the said Herman Chemical Company who could be corrupted 
and who would peimit the unlawful withdrawal of alcohol from the 
said denaturing plant of the Herman Chemical Company without the 
same having been denatured in accoidance with the law and regula¬ 
tions of the Commissioner of Internal Revenue and would permit the 
possession, sale, and transportation of such alcohol for beverage pur¬ 
poses, in violation of the National Prohibition Act; that the alcohol 
so sought to be withdrawn, as aforesaid, was under the control of said 
defendants in such way and manner that the same could be unlaw¬ 
fully withdrawn with the connivance and assistance of such corrupt 
persons to be placed in charge of said Denaturing Plant No. 111. 

That on the dates and between the dates aforesaid, the said defend¬ 
ants were informed and knew of the duties and functions of the offi¬ 
cers aforesaid, and knowing said functions and duties, conspired as 
aforesaid to commit the offense aforesaid: and the said Herman 1. 
Goldman, and Theodore 1. Schwartzman did commit the following 
overt acts: 

(1) On or about, to-wit: October 13, 1923, Herman I. Goldman 
paid to Patrick T. Roche the sum of twenty-five hundred dollars 
($2,500). 
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(2) That on or about, to-wit: October 15, 1923, Herman I. Gold¬ 
man paid to Patrick T. Roche the sum of twenty-five hundred dol¬ 
lars ($2,500). 

9. That on and between the dates, to-wit: September 1, 1923, to a 
certain date, to-wit: October 18, 1923, Saul Grill and Patrick T. 
Roche were persons acting for and on behalf of the United States in 
official function, underand by authority of the Treasury Department 
of tho United States, as the duly appointed and legally authorized 
agents and assistants of the Commissioner of Internal Revenue of the 
Bureau of Internal Revenue, Treasury Department of the Govern¬ 
ment of the United States, and hv said Commissioner of Internal 
Revenue duly commissioned and delegated, and the said Saul Grill 
was duly assigned to duty in Prohibition Unit of the Bureau of Inter¬ 
nal Revenue, and the said Patrick T. Roche was duly delegated and 
assigned to duty in the Special Intelligence Unit of the Bureau of In¬ 
ternal Revenue, both of the Treasury Department of the Government 
of the United States, organized, established and maintained by the 
Commissioner of Internal Revenue for the administration and en¬ 
forcement of the provisions of the eighteenth Amendment to the 
Constitution of the United States and the National Prohibition 
Act. 

30 That the official function and dutv of said Saul Grill on and 

between said dates before mentioned, was, among others, the 
examination, investigation and inspection of denaturing plants, and 
causing to lx* examined, investigated, and inspected said denaturing 
plant, and to delegate and to cause to be delegated and to recommend 
the (jualifications of other officers for delegation in official function to 
said denaturing plants; that the said Saul Grill, agent and assistant of 
the Commissioner of Internal Revenue aforesaid, was on and between 
the dates aforementioned assigned to dutv bv the Commissioner of 
Internal Revenue in the middle Atlantic and New England states, 
and had the legal authority to perform the functions aforesaid 
throughout the entire territory of said middle Atlantic states and 
New England states, and for the purpose of the performance of the 
said functions aforesaid the Commissioner of Internal Revenue com¬ 
missioned his said assistant and agent, Saul Grill, as Federal Pro¬ 
hibition Agent, Prohibition Unit of the Internal Revenue Service of 
the United States. 

That the official function and duty of said Patrick T. Roche on 
and between said dates before mentioned, was, among others, the ex¬ 
amination, investigation and inspection of denaturing plants, and 
causing to be examined, investigated, and inspected said denaturing 
plant, and to delegate and to cause to be delegated and to recommend 
the (jualifications of other officers for delegation in official function to 
said denaturing plants; that the said Patrick T. Roche, agent and 
assistant of the Commissioner of Internal Revenue aforesaid, was on 
and between the dates aforementioned assigned to duty by the Com¬ 
missioner of Internal Revenue in the middle Atlantic and New Eng¬ 
land states, and had the legal authority to perform the functions 
aforesaid throughout the entire territory of said middle Atlantic 
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states and New England states, and for the purpose of the perform¬ 
ance of the said functions aforesaid the Commissioner of Internal 
Revenue commissioned his said assistant and agent, Patrick T. Roche, 
as Special Agent, Special Intelligence Unit of the Internal Revenue 
Service of the United States. 

That on and between the dates aforementioned Herman I. Gold¬ 
man and Theodore 1. Schwartzman, each of them well and trulv 

•v 

knowing of the matters hereinabove alleged did unlawfully, wilfully, 
knowingly and feloniously promise, offer and give, and did procure 
to be promised, offered and given, the sum of five thousand dollars 
($5,000) to persons acting for and on behalf of the United States in 
their official functions under and by authority of a Department of the 
Government thereof, lo-wit: Saul Grill, an agent and assistant of the 
Commissioner of Internal Revenue, as hereinbefore described, and 
Patrick T. Roche, an agent and assistant of the Commissioner of In¬ 
ternal Revenue, as hereinbefore described, for the purpose of induc¬ 
ing said agents and assistants aforesaid to do and perform an act in 
violation of their lawful duties, to-wit: to suppress a report of viola¬ 
tions of the National Prohibition Act committed by the said defend¬ 
ants aforementioned, and to delegate and cause to be delegated and 
recommend to be delegated to Denaturing Plant No. Ill of the Her¬ 
man Chemical Company of Brooklyn. New York, officers who might 
be corrupted for the purpose of illegally possessing, selling, 
51 and transporting alcohol purchased and possessed bv the Her¬ 
man Chemical Company and the said defendants for the pur¬ 
pose of denaturing under a permit to operate a denaturing plant. 

dulv issued bv the Commissioner of Internal Revenue and his officers 
* • 

and agents, without the same having been denatured-as required by 
law and the regulations of the Commissioner of Internal Revenue, 
and to sell the same for beverage purposes: that the said Denaturing 
Plant No. 111 aforesaid was located within the State of New York and 
within the territory in which the said Saul Grill and the said Patrick 
T. Roche were duly authorized to perform the functions aforesaid, 
and the said defendants on the thirteenth day of October. 11)23. did 
give and procure to be given the sum of twenty-live hundred dollars 
($2,500) to the said Saul Grill and Patrick T. Roche for the purpose 
aforesaid, and the said defendants on the fifteenth day of October, 
1923. did give and procure to be given the further sum of twenty-live 
hundred dollars ($2,500) to the said Saul Grill and Patrick T. 
Roche, for the purpose aforesaid, contrary to the Form of the Stat¬ 
utes of the United States in such case, made and provided, and for the 
purpose of violating the National Prohibition Act and the terms of 
the permit issued to the Herman Chemical Company. 

Dated this — dav of October. 1923. 


Acting Prohibition Commissioner. 


I do herebv certifv that on the — dav of October. 1923, I served 
foregoing notice of citation on the Herman Chemical Company of 
Brooklyn, New York, a corporation at said Brooklyn, in the State of 
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New York aforesaid, by mailing by registered mail an original and 
executed copy thereof to Theodore I. Sehwartzman, President, Her¬ 
man Chemical Company, Brooklyn, New York, at the address above 
named. 

Dated this — day of October, 1923. 


Special 'Attorney. 
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Tieasurv Department. Bureau of Internal Revenue, Prohibition 

Unit, W ashington, 1). C. 

Ini t eh St a t es of A m ek ic a , 

Eastern Judicial District of A etc York: 

In the Matter of the Revocation of Collector's Permit No. 78, to 
Operate Denaturing Plant No. Ill, Issued to Herman Chemical 
Company, 222-232 Adams Street, Brooklyn, New York; Collector s 
Permit No. 12, Issued to Herman Chemical Company, 492 C 
Street. South Boston. Massachusetts; Collector’s Permit No. 172. 
Issued to Herman Chemical Company ok New Jersey, Inc., 
Buffalo. New York; Collector's Permit No. 137, Issued to Ohio 
Herman Chemical Company. 3.271-3277 Spring drove Avenue, 
(’incinnati, <>hio. 

Deport of Findings and Recommendation of Presiding Officers. 

To the Honorable Roy A. Haynes. 

Federal Prohibition Commissioner, 

W ashington. D. C.: 

We have the honor to submit herewith the following report in the 
matter of the revocation proceedings involving Collector’s Permits to 
manufacture and sell specially denatured alcohol. No. 78, Herman 
Chemical Company, 222-232 Adams Street, Brooklyn, New York, 
No. 12. issued to Hetman Chemical Company, 439 C Street, South 
Boston, Massachusetts, No. 172. issued to Herman Chemical 
33. Company of New Jersey Inc.. Buffalo, New York, and No. 
137, issued to Ohio Herman Chemical Company, Cincinnati, 

Ohio. 

Pursuant to authority vested in us bv the Honorable David II. 
Blair. Commissioner of Internal Revenue, we presided at the hearing 
involving the above named permits to manufacture and sell specially 
denatured alcohol. Citation was issued October 29, 1923, made re¬ 
turnable November 17. 1923, at ten o'clock A. M.. at the Post Office 
Building, in the City of Brooklyn, State of New York. By stipula¬ 
tion entered into between counsel for the («o\ eminent and counsel 
for the Respondent, hearing was continued to November 20, 1923, 
at ten o’clock A. M., at the same place mentioned above. Said hear¬ 
ing has held in United States Post Office Building, in the City of 
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Brooklyn, State of New York, beginning November 20, 1023, at ten 
o'clock A. M., in accordance with tlie time and place mentioned in 
the citation, and in accordance with stipulation for a continuance, 
with adjourned hearings from time to time. Hearing was finally 
concluded on January 11. 1024. Counsel for the Respondents were 
given until February 12, 1024, to file briefs. 

The Government was represented by Charles R. Burgess, Esq., 
Vincent Si monton. Esq., and Harry B. He At Icy, Esq. The Re¬ 
spondents were represented, as follows: Hon. Marion Butler. Joseph 
A. Cantrel, Esq., and Philip E. Barnard, Esq., for the Herman 
Chemical Company of Brooklyn. New York; Samuel Falk, Esq., for 
the Herman Chemical Company of New Jersey, Inc., Buffalo, New 
York; Elijah Adlow. Esq., for the Herman Chemical Company of 
Boston, Massachusetts; Albert F. Weinstein. Esq., for the 
Herman Chemical Company of Cincinnati. Ohio; and Charles 
II. Tuttle. Esq., for Theodore I. Sehwartzman and Herman I. 
Goldman, as officers of the New York Corporation. Theodore I. 
Sehwartzman and Herman I. Goldman also appeared in person. 

The citation alleges, in substance, that the Respondents were not 
in good faith conforming to the provisions of the National Prohibi¬ 
tion Act and the Regulations promulgate# thereunder, in that 

(1 ) They unlawfully sold and delivered large quantities of intoxi¬ 
cating liquors to Herman Chemical Company of South Boston. Mas¬ 
sachusetts, Otto A. Both. Mario Ingraffia. Bazil Sansonc. Anthony 
Sansone. and John E. Arise, all of Boston, Massachusetts, from Janu¬ 
ary 1, 1023, to Julv 31, 1023. 

(2) They made and kept false records of the disposition of dis¬ 
tilled spirits by falsely entering on Government Form 14GS-1) 
the withdrawals of large quantities of denatured alcohol which was 
unlawfully diverted. 

(3) Thev unlawfully and wilfullv sold and delivered to the 
above mentioned parties, various amounts and quantities of intoxi¬ 
cating liquors, without lawful permits so to do. 

(4) They failed to make a true permanent record of distilled 
spirits withdrawn and dispensed. 

(5) They wilfully induced the Eastern Steamship Company, as 
carriers, its agents and employees, to carry and transfer large quan¬ 
tities of intoxicating liquor without having notified said carrier or 
carriers of the true character of such shipment. 

Allegations (>. 7. <S, and 0 relate to charges of conspirarv, bribery, 
and attempt to bribe agents and officers of the Government. No evi¬ 
dence. whatever, was introduced bv the Government to sustain the 

A 

charges set forth in paragraph- t>, 7. S and ff. and. therefore, these 
charges may be disregarded. 

The Respondents above named are four separate corporations, re¬ 
spectively organized under the laws of the States of New York, Mas¬ 
sachusetts, New Jersey, and Ohio, and respectively doing busi- 
35 ness at the places respectively herein set against their respect¬ 
ive names. 

Counsel for the Respondent, the Ohio Herman Chemical Com- 
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pany, of Cincinnati, Ohio, made a motion to dismiss the proceeding 
as to this concern, on the ground that there was no evidence offered 
hy the Government to connect this Company with the charges set 
forth in the citation. There-being no evidence to sustain the charges 
made against this Respondent, motion to dismiss as to tlie Ohio 
Chemical Company, of Cincinnati, Ohio, was granted. 

Counsel for the Respondent, Herman Chemical Company of New 
.lersev. Inc.. Buffalo, New York, also made a similar motion to dis- 
miss as to this concern, on the ground that there was no evidence to 
sustain the charges set forth in the citation against the Herman 
Chemical Company of New Jersey, Inc., of Buffalo, New York, 
motion was also granted dismissing the proceedings as to this Re¬ 
spondent. 

At the beginning of the hearing, counsel for the Respondent, the 
Herman Chemical Company of Boston, Massachusetts, entered a 
special appearance for the said Herman Chemical Company of Bos¬ 
ton. Massachusetts, and moved to dismiss as to said Respondent for 
want of jurisdiction. Motion was overruled, and counsel remained 
throughout the hearing and represented this Respondent, and, at the 
conclusion of all the testimony, moved to dismiss as to the said Her¬ 
man Chemical Company of Boston, Massachusetts, on the ground 
that the evidence was insufficient to sustain the charges made. The 
evidence shows that an order was placed hv Otto A. Both, of Boston, 
Massachusetts, for 200 barrels of denatured alcohol with the Herman 
Chemical Company of Brooklyn, New York, through the Herman 
Chemical Company of Boston. Massachusetts. According to the tes¬ 
timony of John Christ of ore, Adam Eklmrd, and Nick Leo, 
oh this shipment was made by the Herman Chemical Company, 
of Brooklyn. New York, to the Herman Chemical Company of 
Boston, Massachusetts. 


The goods, which were thus shipped, were found in the hands of 
one Mario Ingrattia. to whom they were delivered hv the Eastern 
Steamship Company. There appears to be no evidence to show that 
the Herman Chemical Company, of Boston. Massachusetts, ever re¬ 
ceived this shipment or the hills of lading covering the same, or that 
it had any guilty knowledge as to this particular shipment, or of the 
same coming into the hands of said Tngraffia. The evidence against 
this respondent, the Massachusetts Corporation, appears to be in¬ 
sufficient to sustain the charges made as to it. and the motion to dis¬ 
miss the proceedings against this concern, on the ground of insuffi¬ 
cient evidence to sustain the charges made, is granted. 

The uncontroverted facts as to the Herman Chemical Company, of 
Brooklyn, New York, are that it is a corporation doin/ business in 
the City of Brooklyn. New York, operating a denaturing plant, and 
engaged in the manufacture and sale of denatured alcohol; that two 
hundred barrels of denatured alcohol of some kind were shipped by 
the said Herman Chemical Company of Brooklyn, New York, de¬ 
livered to the Eastern Steamship Company as the carrier, and con¬ 
signed to the Herman Chemical Company of Boston, Massachusetts, 
on or about Julv 80 and July 81, 1928; that sixtv-seven barrels, bear- 
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ing serial numbers identical with sixty-seven barrels of the two hun¬ 
dred barrels above naniel. and shipped as aforesaid by this Respondent 
Company, bearing the stamps, marks, and brands of the Herman 
Chemical Company of Brooklyn, New York, and containing specially 
denatured alcohol, 30-B. were found in the possession of Mario 

37 Ingraffia, at Boston, Massachusetts; and that the said In¬ 
graffia did not. hold a permit authorizing him to possess or 

procure specially denatured alcohol, nor was he in any manner au¬ 
thorized to receive or possess the same. 

The (fovernment adduced evidence tending to prove that these 
sixtv-seven barrels, so found in the hands of Mario Ingraffia, at Bos¬ 
ton. Massachusetts, from the Kastern Steamship Company, under cir¬ 
cumstances warranting the inference that they formed a part and 
parcel of the above described shipment of two hundred barrels 
slii|.| *ed by the Herman Chemical Company of Brooklyn, New York, 
consigned to the Herman Chemical Company, of Boston, Massachu¬ 
setts. and delivered to the said Kastern Steamship Company; that the 
sixty-seven barrels bore the stamps, marks, and brands of the Herman 
Chemical Company of Brooklyn, New York, as follows: “Specially 
Denatured Alcohol. \Y. H., Formula* 39B, 18(> Proof. Herman Chem¬ 
ical Co., Denaturing Plant No. 111. 1st Hist. N. Y.;” that these sixty 
seven barrels contained specially denatured alcohol. Cannula 3D-B, 
as shown by samples taken from these barrels and analyzed bv the 

Covernment Chemist. M. 1>. C. K. Robev; and that the records of the 

« 

Herman Chemical Company of Brooklyn. New York, tiled with the 
Covetnment in accordance with law. disclose that these sixtv-seven 
barrels had been shipped and reported to the United State's (lovern- 
ment as completely denatured alcohol. The heads of eight of these 
sixty-seven barrels had been scraped, but the entire lot disclosed no 
evidence of tampering or alteration with respect to the barrels or the 
contents thereof otherwise than the scraping of the heads of these 
eight barrels. 

38 On the other hand, the Respondent, the Herman Chemical 
Company of Brooklyn. New York, introduced evidence tend¬ 
ing to show by the records kept by said corporation at its offices in 
Brooklyn. New York, that the alcohol shiped via the Kastern Steam¬ 
ship Company was not specially denatured alcohol, 39-B, but was 
completely denatured alcohol, C-2. and that the barrels of this two 
hundred barrel shipment were labeled, as follows: “No. —. Com¬ 
pletely Denatured Alcohol. W. H. Formula 1 , 2, 188 Proof, Herman 
Chemical Co.. Henaturing Plant No. 111. 1st Hist. N. Y." 


The Respondent, otherwise than by the introduction of the records 
kept in its office, offered no explanation of the fact that the sixty- 
seven barrels, bearing the serial numbers identical with sixty-seven 
of the two hundred barrels ship]ted by it to Boston, and bearing the 
stamps and brands of the Herman Chemical Company of Brooklyn. 
New York, were found in the possession of said Ingraffia under cir¬ 
cumstances indicating that Ingraffia had unlawfully procured the 
same from the carrier of this Respondent Company, the Kastern 
Steamship Company, nor did it offer any explanation as to how these 
sixty-seven barrels contained specially denatured alcohol. The coun- 
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sel for the Respondent, however, contends that these sixty-seven bar¬ 
rels, found in the hands of Ingraffia at Boston, either were not the 
barrels of the Herman Chemical Company of Brooklyn, New York, 
or that their contents had been removed, labels and brands changed, 
and other contents substituted, contending, in other words, that the 
Herman Chemical Company of Brooklyn, New York, had been the 
victim of the unlawful use of these barrels or that the transaction had 
been “put over * on said corporation by competitors. There 
30 is no evidence in this case which warrants a finding that these 
barrels, which are clearly identified as the barrels of the Re¬ 
spondent Company, of Brooklyn, New York, were in any manner 
tampered with other than the scraping of the eight barrels, as above 
mentioned, or that the contents thereof were removed or substituted; 
and in the light of the uncontroverted evidence introduced by the 
(iovernment. we are unable to accept as tine the defense or explana¬ 
tion made by counsel for the Respondent. 

We, therefore, find that the charges above referred to, as set forth 

in specifications 1, 2. 3, 4, and ~> in the citation, above mentioned, 

issued against the Herman Chemical Company of Brooklyn, New 

York, are sustained bv the evidence, and that the said Herman 

* 

Chemical Company of Brooklyn, New York, has not in good faith 
conformed to the provisions of the National Prohibition Act and 
tbe Regulations promulgated thereunder, in that it has committed 
11 le several acts set forth in specifications 1, 2, 3. 4, and d of the said 
citation issued as aforesaid to this corporation. 

It is. therefore, lierebv ordered and directed, as follows: 

(1) That the said Collector s Permit #7<S, issued to the Herman 
Chemical Company of Brooklyn, New York, to operate Henaturing 
Plant #111. be and tbe same is hereby revoked and canceled upon 
tbe ground that the said corporation has not in good faith conformed 
to tbe provisions of tbe National Prohibition Act and the Regula¬ 
tions promulgated thereunder. 

If) (2) That the citation issued to the Herman Chemical Com¬ 

pany of Boston, Massachusetts, to show cause whv its Col¬ 
lectors Permit #12 should not be revoked, and canceled, be and the 
same is hereby dismissed for want of sufficient evidence. 

(3) That tbe citation issued to tbe Herman Chemical Company of 
New .Jersey. Buffalo. New York, ‘o show cause whv its Collector's 
Permit #172 should not bo revoked and canceled, be and the same 
is hereby dismissed for want of sufficient evidence. 

(4) That the citation issued to the Ohio Herman Chemical Com¬ 
pany, of Cincinnati, Ohio, to show cause why its Collector's Permit 
#137 should not be revoked and canceled, be and the same is hereby 
dismissed for want of sufficient evidence. 

W. II. ORCCTT, 

J. E. LITTLE, 

Approved: Hearers in Above-entitled Cause. 

R. A. HAYNES, 

I *ro h i bit ion Comm ism) n e r. 

MFA. 
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Treasury Department, Bureau of Internal Revenue, Washington 
Of lice of Federal Prohibition Commissioner. 
Pro-Law-Lit-Nonbev. IlBD-rc: Herman Chemical Co. 

March 24, 1024. 

Mr. Joseph A. Cantrel, 

Munsev Building. 

Washington, D. C. 

Sir : 

Pursuant to your request for official information as to the out¬ 
come of the revocation proceedings instituted against Collector’s per¬ 
mit issued to tin* Herman Chemical Company, Brooklyn. N. V., the 
Herman Chemical Company of New Jersey, Buffalo, N. Y., the 
Herman Chemical Company, South Boston. Mass, and the Ohio 
Herman Chemical Company of Cincinnati, Ohio, you are advised 
that under date of March 22, PJ24. the permit of the Herman Chem¬ 
ical Company at Brooklyn was revoked and canceled and order to 
that effect served upon the Respondent by registered mail. The 
remaining permits wore continued in full force and effect, inas¬ 
much as the evidence adduced was not deemed sufficient to sustain 
the charges preferred. 

The Collector of Internal Revenue in each jurisdiction involved 
is being furnished with a copy of the order affecting the permit in 
his district and the Collector at Brooklyn is being specifically in¬ 
structed to immediately discontinue all operations by the Herman 
Chemical Company in that district pursuant to the terms of the said 
order of revocation. 

Respectfully. 

(Signed) R. A. HAYNES. 

R. A. HAYNES, 

I'roh ihit ion Com w iwioncr. 

Atd. 

A true copv: 

JOSEPH A. CANTREL. 

(Endorsed.) 

Leave to file the within supplemental bill is hereby this 1th day of 
April, PJ24. granted. 

JENNINGS BAILEY. 

J notice. 
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42 Joint & Several Answer of Defendants Mellon, Blair, & 

Ilay nes. 

Filed April 4, 1924. 

******* 

The defendants A. \V. Mellon, as Secretary of the Treasury, 
David II. Blair, as Commissioner of Internal Revenue, and Roy A. 
Haynes, as Federal Prohibition Commissioner, for their joint and 
several answer to the bill of complaint and the supplemental bill of 
complaint herein, say: 

1. They admit the allegations of paragraph one of the bill of 
complaint. 

2. They admit the allegations of paragraph two of the bill of 
complaint. 

3. Answering the averments of paragraph three of the bill of 
complaint, defendants aver that they have no knowledge of the mat¬ 
ters and things alleged in said paragraph three, except those matters 
and things herein expressly denied or admitted. 

Defendants deny that plaintiff has sold denatured alcohol only 
to persons authorized under the law to purchase the same. De¬ 
fendants further deny that plaintiff has always operated its denatur¬ 
ing plant and its business connected therewith in a proper and care¬ 
ful manner; and also deny that it has in good faith performed all 
the duties connected with the holding of its permit, hereinafter re¬ 
ferred to, as prescribed by law and the regulations of the defendant 
Secretary of the Treasury and the defendant Federal Prohibition 
Commissioner. Defendants admit that on November 20, 1922, 
plaintiff applied for a permit under the National Prohibition Act to 
operate a plant for denaturation of alcohol at 222-232 Adams Street, 
Brooklyn, New York, which permit was granted on January 5, 
1923, and on subsequent supplemental applications modified 

43 on March 9, 1923, and September 5, 1923, copies of which 
application and permit and modifications thereof are hereto 

annexed and marked Exhibits A, B, C, and D, respectively, and 
prayed to be taken and read as a part hereof; that in support of the 
said application and permit and modifications thereof, and to in¬ 
sure compliance therewith and with the terms of said Act plaintiff 
on March 9, 1923, tiled with the Prohibition Commissioner at 
Washington, D. C., a bond in the sum of $100,000, copy of which 
is hereto attached and marked Exhibit “E”, and prayed to be taken 
and read as a part hereof; that there was assigned to duty at the 
plant of the said plaintiff at 222-232 Adams Street, Brooklyn, New 
York, a Deputy Collector of Internal Revenue for the First District 
of New York, charged with the supervision of all denaturing activi¬ 
ties at the said plant and answerable to these defendants and who 
alone had the keys to such denaturing plant and to the special Gov¬ 
ernment locks fitted upon the denaturing machinery; and that the 
plaintiff is authorized by its permit to withdraw from distilleries un- 
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taxpaid and to denature and remove from its said plant 1.'>0,000 
wine gallons of alcohol per month. 

Further answering the averments of paragraph three of the hill 
of complaint, defendants aver that plaintiff has sold from said plant 
specially denatured alcohol to persons not authorized under the law 
to purchase the same, in violation of the National Prohibition Act 
and other statutes of the United States, as will more fully appear 
hereafter. 


1. That they admit the allegations of parag raph four of the hill 
of complaint. 

5. Answering paragraph five, of said hill of complaint, defend¬ 
ants deny that there are no other means provided by law by which 
the permit and modifications thereof issued to the plaintiff 
44 and marked Exhibits B. (\ and 1), may not in effect be re¬ 
voked and the plaintiff deprived of the use and enjoyment 
thereof, and allege that, as will appear more fully hereafter, under 
and by virtue of Acts of Congress in such case made and provided, 
they are authorized and required to prevent further operations 
under such permit because of the acts of the plaintiff by seizing for 
forfeiture all liquor and property designed for the manufacture of 
liquor used or intended for use. in violation of Title II of the Na¬ 
tional Prohibition Act. and all personal property used in connection 
with the operation of the said business under the said permit, to¬ 
gether with the buildings and parcels of ground constituting the 


premises of the plaintiff*, all located at 
Brooklyn, New York. 




Adams Street, 


And further answering the* said paragraph live, defendants admit 
that at the date of the tiling of said bill of complaint on October *25, 
1923, six secular days following the acts complained of in said bill 
of complaint, no notice or citation had been issued as provided by 
Section 9, Title II of the said National Prohibition Act. for the pur¬ 
pose of affording plaintiff* an opportunity to be heard as to why its 
permit should not be revoked and canceled. 

Further answering said pragraph live, defendants aver that on 
October 29, 1923. citation as required by said Act was in fact issued 
stating the time and place of such a hearing on November 17. 1923, 
at the Post Office Building. Brooklyn. New York, copy of which 
citation is attached to the supplemental bill of complaint herein; 
that on the date to which the said hearing had been continued bv 


stipulation, to wit. November 20, 1923, said plaintiff and defend¬ 
ants by their representatives were present at the place designated 
and the hearing under the said citation was conducted until 
45 such time as attorneys representing personally the Presi¬ 
dent. Theodore I. Schwartzman. and the Vice-President. Her¬ 
man I. Goldman, of said plaintiff corporation, served upon the rep¬ 
resentatives of the defendants, officers of the Prohibition Unit, 
Treasury Department. holding said hearing, an order issued by 
Judge K. A. Inch, of the United States District Court for the East¬ 
ern District of New York, pursuant to the prayer of the bill of com¬ 
plaint, tiled on November 20, 1923. by the said Schwartzman and 
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Goldman in the case of Theodore I. Schwartzman and Hennan I. 
Goldman, plaintiffs, against A. \Y. Mellon, Secretary of the Treas¬ 
ury, David II. Blair, Commissioner of Internal Revenue, Roy A. 
Haynes, Federal Prohibition Commissioner, and John T. Rafferty, 
Collector of the First District of New York, which order, in effect, 
forbade any proceedings in the said cause until further order of the 
said Court, as will hereinafter appear. 

b. Answering paragraph six, of said bill of complaint, defendants 
admit the allegations thereof, with the exception that they deny 
that the action of said Prohibition Commissioner R. A. Haynes and 
of the Collector of Internal Revenue for the First Collection District 
of New York, was in fact arbitrary, and that the plaintiff was not in 
due course advised of the grounds or reasons on which the said Com¬ 
missioner and Collector based their action in the premises; and aver 
that, as will appear hereafter, the said Commissioner and Collector 
were proceeding in accordance with the law and regulations in such 
case made and provided, and that notice provided by law was duly 
issued, as will also appear more fully from the averments of para¬ 
graph 5 hereof. 

4b 7. Answering paragraph seven, of said hill of complaint, 

defendants deny that plaintiff' has committed no violation of 
the provisions of the National Prohibition Act, and aver that it has 
in fact committed violations of the National Prohibition Act and of 
other Statutes of the United States and regulations issued there¬ 
under, as will more fully appear hereafter. 

And further answering said paragraph seven, defendants aver 
that they have no knowledge as to the other allegations thereof. 

8. Answering paragraph eight, of said bill of complaint, defend¬ 
ants aver that, as set forth in paragraph f> hereof, a notice or cita¬ 
tion was issued to the plaintiff on October 251. 19*23, and action 
thereunder thereafter enjoined by tlie officers of the plaintiff cor¬ 
poration, Theodore I. Schwartzman and Herman I. Coldman, Presi¬ 
dent and Vice-President, respectively, and that the remaining alle¬ 
gations of said paragraph are conclusions of law which defendants 
are advised it is not necessary to answer, with the exception that if, 
as alleged, the plaintiff has suffered loss or damage by the action of 
said Prohibition Commissioner Rov A. Ilavnes and Collector of In- 

V 1 

ternal Revenue for the First District of New York, such loss and 
damage has resulted from the unlawful acts of said plaintiff and con¬ 
formity bv the defendants with the requirements of the statutes in 
such case made and provided, as will appear more fully hereafter. 

9. They admit the allegations of paragraph nine of said bill of 
complaint. 

47 FnrtIter Answer. 


(a) Further answering said bill of complaint defendants allege 
that the application by the plaintiff on November *20, 1922, for a 
permit to operate a denaturing plant at *222-232 Adams Street, 
Brooklyn, New York, a copy of which is attached and marked Ex¬ 
hibit A, was made to the Commissioner of Internal Revenue with 
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the view of invoking the authority and power vested in him by vir¬ 
tue of Sections 10 and 11, Title 111, and Sections 4 and (>, Title II, 
of the National Prohibition Act and the Act of June 7, 1000 (34 
Stat. 217); that in granting the permit applied for and modifica¬ 
tions thereof, copies of which are attached and marked Exhibits 
“B," “C, M and “D," the Commissioner of Internal Revenue, acting 
by and through his agent and representative Roy A. Ilaynes, Prohi¬ 
bition Commissioner, proceeded under and by virtue of the authority 
of said Acts of Congress and regulations issued thereunder. 

( b ) And further answering the bill of complaint, the defendants 
allege that the plaintiff in conducting under the said permit and 
modifications thereof at 222-232 Adams Street, Brooklyn, New York, 
its plant for the denaturation of alcohol, is required to conform with 
and observe the provisions of the National Prohibition Act and of 
other statutes, and the regulations issued thereunder, dealing with 
the withdrawal tax-free and denaturation of alcohol; that in par¬ 
ticular they are required by Section 11. Title III, of the National 
Prohibition Act, in withdrawing alcohol tax-free, to conform with 
the existing laws and regulations, and by Section 4. subdivision (a), 

Title II of said Act, to produce and use such denatured alco- 
43 hoi, as provided by laws and regulations in force at the time 

of the passage of the National Prohibition Act, October 23, 
1010. and thereafter enacted; that by thus invoking the provisions 
of existing laws, and thereby reenacting them. Congress required the 
plaintiff in the denaturation of alcohol to observe and conform with 
said National Prohibition Act and the Act of June 7, 10(M>, and pro¬ 
vided that, in the event of failure so to do, the liquor and property 
designed for the manufacture of liquor used or intended for use, in 
violation of Title 11 of the National Prohibition Act. should be 
forfeited (Section 2f>, Title II), and that there should likewise be 
forfeited all personal property used in connection with the operation 
of the said business under tlie said permit, together with the build¬ 
ings and parcels of ground constituting the premises of the plaintiff 
(Section 2. Act of June 7, 1900). 

(c) And further answering the said bill of complaint, defendants 
allege that under and by virtue of authority conferred upon the Com¬ 
missioner of internal Revenue as aforesaid, said Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treas¬ 
ure, on Januarv 31, 1920, issued regulations entitled “Regulations 
No. 01 : Laws and Regulations Relative to the Production, Tax Pav- 
ment. etc., of Industrial Alcohol and to the Manufacture, Sale, and 
Use of Denatured Alcohol." a copy of which is attached and marked 
“Exhibit E-a" and prayed to bo taken and read as a part hereof; 
that Article 101 thereof requires that the plaintiff report daily in 
triplicate on a form entitled “Form 1400,” all alcohol and de- 

naturants used and denatured alcohol produced at its de- 
49 naturing plant at 222-232 Adams Street, Brooklyn, New York, 

one of said copies to be delivered to the (Jovernment officer in 
charge; i. e., the Deputy Collector, who is required to transmit one 
copy to the Collector of Internal Revenue for the First District of 
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New York and the other to the Commissioner of Internal Revenue 
at Washington, D. C. 

(</) And further answeiing said hill of complaint defendants 
allege that the said Commissioner of Internal Revenue required 
further, by Article 10*2 of these regulations, that the plaintiff report 
daily, in triplicate, on a form entitled “Form 1467,” using separate 
sheets for each denaturing formula, the details of the packages tilled; 
that is to say, the serial number, the brand or stencil upon the heads 
of the packages, the name of the denature!*, the registered number of 
the plant, the district and state in which located, the contents of the 
packages in wine and apparent proof gallons, and whether the pack¬ 
ages were labeled “Completely Denatured Alcohol” or “Specially De¬ 
natured Alcohol,” as the case may be, together with the denaturing 
formula number. 

(e) And further answering said bill of complaint, defendants 
allege that the said Commissioner of Internal Revenue required fur¬ 
ther, by Article 105 of said regulations, the plaintiff* to report on 
form entitled “Form 1473” all shipments of specially denatured 
alcohol, such report to show the manufacturer or person to whom 
the alcohol is consigned, the number and serial number of the tanks 
or packages containing such alcohol, the number of wine gallons 
shipped and the formula number of the denatured alcohol so pre¬ 
pared and shipped; that these forms must he prepared by the 
50 plaintiff in duplicate for each shipment and all copies de¬ 
livered to the officer in charge of the denaturing plant; i. e., 
the Deputy Collector for the First Collection District of New York 
in charge of the plant of the said plaintiff at 222-232 Adams Street, 
Brooklyn, New York; and that the said officer is thereby required to 
compare the said forms with the records of the said shipments and 
the marks on the tanks or packages and, if found to agree therewith, 
to initial same and forward one copy thereof to the Collector of In¬ 
ternal Revenue for the First Collection District of New York and the 
remaining copy to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C. 

(/) And further answering said bill of complaint, defendants al¬ 
lege that the said Commissioner of Internal Revenue required fur¬ 
ther, by Article 106 of said regulations, as modified by Treasury De¬ 
cision No. 3374, a copy of which is attached and marked ‘Exhibit F," 
and prayed to he taken and read as a part hereof, among other things, 
that alcohol denatured by the plaintiff and disposed of under its said 
permit and modifications thereof, must he entered and recorded on a 
monthly record entitled “Form 1468-D,” which record provided, 
among other tilings, for the reports of denaturation and disposition of 
alcohol in separate columns, under the headings “Completely De¬ 
natured” alcohol is a poisonous substance incapable of being resolved 
into its component pails by distillation or otherwise, while “Specially 
Denatured” alcohol is not a poisonous substance and is capable of 
being separated into its component parts by distillation and other- 

3—4333a 
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wise; that it was also required by said Article 100, as modified, 

51 that the said record “Form 1408-D” shall be made in trip¬ 
licate, one copy to be retained by the proprietor of the de¬ 
naturing plant as a permanent record, the remaining copies to be de¬ 
livered on or before the fifth day of the month succeeding the entries 
therein to the officer in charge, i. e., the Deputy Collector, who is re¬ 
quired to transmit one copy thereof to the Collector for the First Col¬ 
lection District of New York and the remaining copy to the Commis¬ 
sioner of Internal Revenue. Washington, I). C. 

( (j) And further answering said bill of complaint, defendants al¬ 
lege that the said Commissioner of Internal Revenue required fur¬ 
ther, in Articles 111 and 115 of said regulations, that each dealer in 
and manufacturer using specially denatured alcohol must first obtain 
a permit on forms entitled respectively “Form 147t>” and “Form 
1481/' and that, in order that said dealer or manufacturer mav there- 
after receive specially denatured alcohol, he must first apply for and 
procure from the Collector of Internal Revenue for the district in 
which his place of business is located, a permit on form entitled 
“Form 1477’’; and that before any dealer in specially denatured alco¬ 
hol or the proprietor of a denaturing alcohol plant such as is being 
conducted by the plaintiff at 22*2-232 Adams Street. Brooklyn, New 
York, is permitted to furnish or ship such denatured alcohol to the 
person dealing in or the manufacturer using the same, the dealer or 
the proprietor of the denaturing plant must receive from such dealer 
or manufacturer an approved permit on Form 1477, and no de¬ 
nature!* or dealer is permitted to furnish or ship such alcohol until 
such permit is in his possession. 

(/<) And further answering said hill of complaint, defendants al¬ 
lege that, nowithstanding the requirements of the permit and 

52 modifications thereof, issued to the said plaintiff to conduct a 
denaturing plant at 222-232 Adams Street. Brooklyn. New 

York, in accordance with the law and regulations in such case made 
and provided, and notwithstanding the requirements of the National 
Prohibition Act and the Act of June 7, UK)(», and regulations promul¬ 
gated thereunder, particularly Articles 101, 102, 105, lot), ill and 
115 of Regulations numbered 01. the plaintiff, under the guise and 
with the pretense of complying with the terms of such permit and of 
said laws and regulations, hut in fact acting in violation thereof, did, 
on, to wit. July 30 and 31. 1023, at said denaturing plant, produce 
and ship specially denatured alcohol, ostensibly to the Herman 
Chemical Company, of Boston. Mass., one of the branches of the 
plaintiff corporation, but in fact to a person or persons unknown, 
who were not entitled to receive the same, without at the time mak¬ 
ing the records required by the said laws and regulations and without, 
as required, delivering copies thereof to the Deputy Collector in 
charge of the said plant; that is to say, that in ostensible compliance 
with an order or orders, executed and delivered to the said Herman 
Chemical Company, of Boston, Mass., by Otto A. Both of the City 
of Boston, State of Massachusetts, which said order or orders were 
forwarded by said Herman Chemical Company of Boston, Mass., to 
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plaintiff, and which said order or orders called for the delivery at 
said Boston, in the State of Massachusetts, of 200 barrels of com¬ 
pletely denatured alcohol, the said plaintiff then and there, under 
the guise and with the pretense of complying with the said order or 
orders of the said Both, produced 150 barrels of specially denatured 
alcohol, reported the same on said Forms 1466, 1467 and 1468-D as 
completely denatured alcohol, marked the packages in which 

53 it was contained “Specially Denatured Alcohol,” and shipped 
the same to the Herman Chemical Company of Boston, Mass., 

thereafter reporting the shipment on Form 1468-D as a shipment of 
completely denatured alcohol, which will in part appear from the 
report of one John Christoforo, Divisional Chief Deputy Collector 
of the Office of the Collector of Internal Revenue, Boston, Mass., 
dated August 31, 1923, a copy of which is hereto attached and 
marked “Exhibit G”; and that the said plaintiff did then and there, 
before making the said shipment, wholly fail to procure from the 
said Both or any other person an approved copy of a permit on Form 
1477, authorizing the shipment of specially denatured alcohol, and 
wholly failed and neglected to report such shipment on Form 1473; 
and the said plaintiff did thereafter deliver to a person or persons 
unknown orders, hills of lading, or other authority by which one 
Mario Ingraffia, without authority of law, procured the said 150 
barrels from the common carrier transporting the same, thereby di¬ 
verting the said shipment, which, on account thereof, failed to 
reach its ostensible destination; and that, as appears from the affi¬ 
davit of Jeremiah F. Gallivan, dated November 13, 1923, a copy of 
which is hereto attached, marked “Exhibit H,” and prayed to be 
taken and read as a part hereof, sixty-seven of the 150 barrels shipped 
as aforesaid, were seized from the possession of Mario Ingraffia, Basio 
Sansone and Salvator Russo at 1270 Columbus Avenue, Boston, 
Mass., said Ingraffia. Sansone and Susso not being authorized, by 
permit or otherwise, to receive or possess the said alcohol. 

( i) And further answering said hill of complaint, defendants 
allege that as required by Section 25, of the National Prohibition Act, 

and Section 2 of the Act of June 7, 1906, defendants seized 

54 and took into their possession the liquor and property de¬ 
signed for the manufacture of the liquor held and possessed 

by the said plaintiff at 222-232 Adams Street, Brooklyn, New York, 
which had been used and was intended to he used in violating Title 
IT, of the National Prohibition Act. together with all the personal 
property used in connection with such business, including the build¬ 
ings and lots and the parcels of ground constituting the premises of 
the plaintiff on which said unlawful acts were performed or per¬ 
mitted to be performed, with the purpose on the part of the defend¬ 
ants of filing libels for the forfeiture thereof in the District Court of 
the United States for the Eastern District of New York, which action * 
was prevented, however, by the issuance, six secular days following 
said seizure, of the temporary restraining order herein. 

(j) And further answering said bill of complaint, defendants 
allege that the said Commissioner of Internal Revenue under and by 
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virtue of the authority vested in him bv the said National Prohibi- 
tion Act, and, acting by and through Janies E. Jones, Acting Pro¬ 
hibition Commissioner, issued to the said plaintiff, on October 29, 
1923, a citation to show cause why its permit to operate a denaturing 
plant at 222-232 Adams Street, Brooklyn, New York, should not he 
revoked and canceled because of tin* said unlawful acts; that on No¬ 
vember 20. 1923. the date set for the said hearing, the plaintiff and 
representatives of the defendants, officers of the Prohibition Cnit. 
Treasury Department, who were designated to conduct such hearing, 
appeared at the Post Oflice Building, Brooklyn. New York, the place 
designated for such hearing; that the proceedings under the said 
citation were convened and conducted until such time as the said 
officers were served with an injunctional order, issued by Judge IL A. 

Inch of the District Court of the Cnited States for the Eastern 
55 District of New York, in the case of Theodore 1. Schwartz- 

rnan and Herman 1. (ioldman, plaintiffs, v. A. \Y. Mellon. 

Secretary of the Treasury, et ah. defendants, as hereinbefore set 

%>■ • 7 

forth; and that thereupon, in obedience to th(* said order, the said 
officials suspended and discontinued the said proceedings until the 
restraining order was vacated by Judge K. A. Inch, as will more 
fully appear from his decision in the said cause, dismissing the bill 
of complaint, a copy of which is attached hereto, marked “Exhibit 1’ 
and prayed to be taken and read as a part hereof. 


Answer to Supplnuental Bill of tornplaint . 


(1) Answering paragraph one of the supplemental bill of com¬ 
plaint. defendants admit the allegations of facts therein set forth, 
with the exception that they deny that the said II. \V. Orcutt and 
J. E. Little were appointed by defendant Haynes to conduct the said 
hearing and aver that they were in fact so appointed by the defend¬ 
ant the Commissioner of Internal Revenue, pursuant to the pro¬ 
visions of Sec. 1. Subdivision 7. Title II of the said National Prohi¬ 
bition Act. Defendants further aver that the other allegations of 
the said paragraph are conclusions of law which they are advised it 
is not necessary to answer. 


(2) Answering paragraph two of the said supplemental bill of 
complaint, defendants admit that instructions were given to the Col¬ 
lector of Internal Revenue at Brooklyn. New York, to cause all oper¬ 
ations of the said plaintiff under its said permit in the City of Brook¬ 
lyn, and in its plant located in said city, to be discontinued, and 
admit that notice of such suspension was given to Joseph A. Cantrell, 
Esq., one of the attorneys for the plaintiff, but deny that the said 
notice was given or the suspension ordered with any intent or 
56 purpose to violate any order of this Honorable Court, and 
aver that such notice and order, dated March 24, 1924, were 
given in conformity with what defendants were advised were the law 
and regulations in such case made and provided and the allegations 
and prayer of the bill of complaint herein; and further that on 
March 27, 1924, upon being advised of the purpose of the plaintiff 
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to file its supplemental bill herein, immediately notified said Collector 

to return plaintiff’s permit privileges pending further order of the 

Court. Defendants further aver that the other allegations of the 

said paragraph are conclusions of law which they are advised it is 

not necessary to answer. 

«/ 

(3) Answering paragraph three of the said supplemental bill of 
complaint, defendants deny that the alleged citation and all the 
proceedings thereunder are in fact invalid and illegal for the reasons 
stated in said paragraph or for any other reason. 

And further answering said supplemental bill of complaint, de¬ 
fendants aver that plaintiff is not entitled to the relief sought for the 
further reason that, notwithstanding it seeks review in these proceed¬ 
ings of the action of the defendant, the Commissioner of internal 
Revenue, in revoking its said permit, it does not allege that it was 
not afforded full opportunity to be heard in defense of the charges 
set forth therein, or that the said hearing was not fairly and im¬ 
partially conducted, or that the findings of the presiding officers in 
said hearing are not supported by competent evidence. And further 
that it fails to charge that the defendants, whose acts in their official 
capacity it complains of. were actuated by malice or bad faith in so 
proceeding. 

Wherefore, defendants having fully answered, pray that 
~u the temporary restraining order be dissolved and the bill and 
supplemental bill of complaint be dismissed with reasonable 

costs. 

DAVID II. BLAIR. 
('ommissioner of Internal Revenue. 

A. W. MELLON, 

Secretary of the Treasury, 

By VERNON E. WEST, 
Attorney for Defendant Mellon. 

ROY A. HAYNES, 

Federal Prohibition Commissioner, 

By VERNON E. WEST, 
Attorney for Defendant Haynes. 

PEYTON CORDON. 

Cnited States Attorney. 

VERNON E. WEST, 

Assistant Cnited States Attorney. 

District of Columbia, ss: 

David IT. Blair, being first duly sworn, deposes and says that he is 
Commissioner of Internal Revenue of the Cnited States, that he has 
read the foregoing answer by him subscribed and knows the contents 
thereof; and that the matters and things therein set forth as of his 
personal knowledge he knows to be true, and those stated as upon 
information and belief he believes to be true. 


DAVID II. BLAIR. 
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Subscribed and sworn to before me this 4th day of April A. D. 
1924. 

[seal.} LAWRENCE HUFTY, 

Notary Public, D. C. 

58 Exhibit “A.” 

Filed April 4, 1924. 

Treasury Department, U. S. Internal Revenue, Form 1401. 

Permit No. 78. Plant No. 111. 

Application for Permit to Operate a Denaturing Plant under Title 

III of the National Prohibition 'Act. 


Brooklyn. New York, November 20th, 1922. 

To the Commissioner of Internal Revenue. 

Washington, I). C.: 


Application is hereby made by (see note) The Herman Chemical 
Company, a corporation duly organized and existing under and by 
virtue of the laws of the State of New York, for permit to operate a 
denaturing plant under the name or style of Herman Chemical Com¬ 
pany in accordance with the provisions of Title 111 of the National 
Prohibition Act ami regulations promulgated thereunder, on the 


premises located at 222-2->2 


Adams Street, 


Brooklyn, New York. 


(Street ami number > (City) (State) 


Size and construction of building or buildings to be used: 40 ft. x 


31 ft. Concrete Bldg., being an integral part of the premises of 222- 
232 Adams St., Brooklyn. New York, Wing located on the north¬ 
easterly corner of the premises occupied by the Herman Chemical 
Company. 


Note.— If an individual owner, give full name and address; if a 
copartnership, give the full name and address of each person to he 
interested in the operation; if a corporation, give name of corpo¬ 
ration, State under the laws of which incorporated and. address of 
principal office. 


59 Size and location of material storage room or rooms: 8 ft. 

x 15 ft. 

Number of material storage tanks: —; capacity: — wine gallons. 
Number of alcohol storage tanks: 4: capacity: 4,400 wine gallons. 
Number of weighing & mixing tanks: 4; capacity: 400 wine gal¬ 
lons. 

Number of stills: —; capacity: — wine gallons. 

Number of weighing tanks: —; capacity: — wine gallons. 
Estimated quantity of alcohol to be received during a period of 
thirty days: 22,500 proof gallons. 

HERMAN CHEMICAL COMPANY, 

(Sole owner, copartnership, or eoriR>ration ) 

(Signed) By T. I. SCHWARTZMAN, 

Pres. 
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Subscribed and sworn to before me this *23 dav of Nov., 1922. 

7 

(Signed) GEORGE MAGER, 

(Name of officer administering oath) 

(Title of officer) 

Office of the Collector of Internal Revenue, First District of New 

York. 

Nov. 23, 1922. 

I hereby certify that I have caused to be examined the premises 
herein described and find the statements and descriptions given to be 
true in every particular; that the said premises are in strict com¬ 
pliance with all the requirements of law and regulations. The ap¬ 
plication is, therefore, approved. 

(Signed) J. T. RAFFERTY, 

Collector. 


Approval concurred in Jan. .">, 1922. 
(Signed) R. A. HAYNES, 

Prohibitum ('ommissioner. 


00 


Exhibit “B.” 


Treasury Department, V. S. Internal Revenue, Form 1433. 

Permit No. 78. Denaturing Plant No. 111. 

(Industrial alcohol or denaturing (riant or bonded warehouse) 

Permit to Operate an Industrial Alcohol Plant. Denaturing Plant, 
or Ponded W arehouse under Title III of the National Prohibition 
Act. 


Office of the Commissioner of Internal Revenue, 

Washington, D. C., Jan. 5, 1923. 


To the Herman Chemical Co., 
222-232 Adams St., 
Brooklyn, N. Y.: 


Application and bond having been duly presented and approved, 
you are hereby authorized to operate a Denaturing Plant, located at 
(Industrial alcohol or denaturing (riant or bonded warehouse) 


222-232 Adams St., Brooklyn, New York, and Serial Number 111 is 
(Street and number) (City) (State) 


assigned thereto. 

This permit authorizes the operation of the above-described plant 
or warehouse, the purchase and receipt of alcohol thereat, and the re¬ 
moval therefrom of the manufactured product for any purpose au¬ 
thorized by law or regulations, from the date hereof until surren¬ 
dered by the holder or canceled by the Commissioner of Internal 
Revenue for violation of the National Prohibition Act or regulations 
made pursuant thereto. 
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This permit is not transferable. 

Bv direction of the Commissioner of Internal Revenue: 

R. A. HAYNES. 
Prohibition Com mmion-er. 

61 Exhibit “C." 

Treasury Department. l\ S. Internal Revenue, Form 1461, 

Supplement. 

Permit No. 78. Plant No. 111. 

Application for Permit to Operate a Denaturing Plant under Title 

III of the National Prohibition Act. 

letters of January 24th and February 5th, 1928. made part of 

% V 7 1 

this application. 


Brooklyn. New York. February 5th, 1028. 

To the Commissioner of Internal Revenue. 

Washington. I). 0.: 


Application is hereby made by (see note) the Herman Chemical 
Company, a corporation duly organized and existing under and by 
virtue of the laws of the State of New York, for permit to extend & 
enlarge the operation of a denaturing plant under the name or style 
of Herman Chemical Co. in accordance with the provisions of Title 
III of the National Prohibition Act and regulations promulgated 
thereunder, on the premises located at 220-282 Adams Street, Brook- 

CStreet ami number) (City i 


lyn. New York. 

(State \ 

Size and construction or building or buildings to be used: 40' x 8F 
concrete building and 36' x 71' concrete-steel and iron building and 
loading platform being an integral part of the premises at 220-232 
Adams Street. Brooklyn, New York, occupied by the manufacturing 
plant of this company, being located on the northeasterly part of the 
premises occupied by the Herman Chemical Company. One en¬ 
trance to a graded imbeded concrete loading platform will be used for 
the old as well as new extension. This loading platform will be used 
for receiving and shipping and no other entrance to be used. 


Note. —If an individual owner, give full name and address; if a 
copartnership, give the full name and address of each person to he 
interested in the operation; if a corporation, give name of corpora¬ 
tion. State under the laws of which incorporated and. address of prin¬ 
cipal office. 


62 Size and location of material storage room or rooms: 8' x 

15'. 

Number of material storage tanks: —: capacity: — wine gallons. 
Number of alcohol storage tanks: 4 ; capacity: 4,400 wine gallons. 
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Number of mixing tanks: 4; capacity: 440 wine gallons. 

Number of stills: —; capacity: — wine gallons. 

Number of weighing tanks: 4 ; capacity: 440 wine gallons. 
Estimated quantity of alcohol to he received during a period of 
thirty davs: 50,000 proof gallons. 

HERMAN CHEMICAL COMPANY, 

(Solo owner, copartnership, or corporation) 

By T. I. SCI I \V ARTZM AN, Pre. 


Subscribed and sworn to before me this 6th day of February, 1023. 

GEORGE MAGER, 

( Name of otiicer administering oath) 


Xotanf Public. 
(Title of officer l 


Office of the Collector of Internal Revenue, First District of New 

York. 

Feb. 6, 1023. 

I hereby certify that 1 have caused to be examined the premises 
herein described and find the statements and descriptions given to be 
true in every particular; that the said premises are in strict compli¬ 
ance with all the requirements of law and regulations. The applica¬ 
tion is, therefore, approved. 

JOHN T. RAFFERTY, 

('ollccfor. 


Approval concurred in March 0. 1923. 
R. A. HAYNES. 

Prohibition ('om mixaioner. 


03 


Exhibit 


i 4 


D. 




Treasury Department. I . S. Internal Revenue, Form 1461. 
Permit No. 7<S. Plant No. 111. 

Supplemental Application. 

Application for Permit to Operate a Denaturing Plant under Title 

Ill of the National Prohibition Act. 

Brooklyn, New York, August 28, 1923. 

To the Commissioner of Internal Revenue, 

Washington, I>. C.: 

Appl ieation is hereby made by (see note) the Herman Chemical 
Company, a domestic corporation duly organized and existing under 
and by virtue of the laws of the State of New York, for permit to 
operate a denaturing plant under the name or style of Herman Chem¬ 
ical Company in accordance with the provisions of Title III of the 
National Prohibition Act and regulations promulgated thereunder. 
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on the premises located at 220-224 Adams Street, Brooklyn, New 

(Street and number ) (City) (State) 

York. 

Size and construction of building or buildings to be used: 43'6" x 
31 ft.one story concrete of 43'6" x 71 ft.,one story iron steel corrugated 
building, located on the northeasterly corner of the premises occupied 
bv the Herman Chemical Company and being an integral part of the 
premises 220-224 Adams Street, Brooklyn, New York. 

Note.— If an individual owner, give full name and address; if a 
copartnership, give the full name and address of each person to he 
interested in the operation; if a corporation, give name of corpora¬ 
tion. State under the laws of which incorporated and, address of prin¬ 
cipal office. 


04 Size and location of material storage room or rooms: 8 ft. 

x 15 ft. 

Number of material storage tanks: 1; capacity: 517 wine gallons. 
Number of alcohol storage tanks: (>; capacity: 7,BB0 wine gallons. 
Number of mixing and weighing tanks: 4 ; capacity: 440 wine gal¬ 
lons. 

Number of stills: —; capacity: — wine gallons. 

Number of weighing tanks: —; capacity: — wine gallons. 
Estimated quantity of alcohol to be received during a period of 
thirty days: 150.000 proof gallons. 

HERMAN CHEMICAL COMPANY, 

( Sole owner, copartnership, or coriK*ration) 

Bv T. I. SCHWARTZMAN. 

Pres. 


Subscribed and sworn to before me this 28th day of August, 1923. 

CHAS. AFGENTHALER, 

(Name of officer administering oath ) 

-, I). C. 

(Title of officer > 

Office of the Collector of Internal Revenue, 1st District of New York. 

August 29th, 1923. 

I hereby certify that I have caused to be examined the premises 
herein described and find the statements and descriptions given to he 
true in every particular; that the said premises are in strict com¬ 
pliance with all the requirements of law and regulations. The appli¬ 
cation is, therefore, approved. 

JOHN T. RAFFERTY, 

( ’ ollcctitr . 

Approval concurred in Sept. 5, 1923. 

R. A. HAYNES, 

Prohibitum Com miss ion cr. 


JMD. VLB. RAK. 
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65 Exhibit “E ” 

Treasury Department, U. S. Internal Revenue, Form 1462. 
Permit No. 78. Plant No. 111. 


Supplemental. 

Bond for Denaturing Plant under Title III of the National 

Prohibtion Act. 


Know all men by these presents, that we, Herman Chemical Co., a 
domestic Corporation organized and existing under the laws of the 
State of New York, doing business at 220-232 Adams St., Brooklyn, 
N. Y., as principal, and Filedity and Deposit Company of Maryland, 
a corporation organized and existing under the laws of the State of 
Maryland, having its principal place of business at Baltimore, Mary¬ 
land, as surety, are held ami firmly hound unto the United States of 
America in the sum of one hundred thousand dollars ($100,000), 
for the payment whereof we bind ourselves, our heirs, executors, ad¬ 
ministrators, successors, and assigns, jointly and severally, firmly by 


these presents. 

Whereas, the above-bounden principal has made application for 
the issuance of a permit under the provisions of Title III of the Na¬ 
tional Prohibition Act and regulations issued pursuant thereto, to 
operate a denaturing plant under the name or style of Herman 

Chemical Co., located at 220-232 Adams St., Brooklyn, N. Y., in the 

(Street ami number) (City) (State) 


first Collection District of New York, and intends to transfer to said 
denaturing plant from bonded warehouses or other denaturing 
plants, alcohol, free of tax, for denaturing or other tax-free purposes 
as provided by law or regulations issued pursuant thereto. 

Now, therefore, the condition of this obligation is such that if there 
be no material false statement in the application for such permit and 
the said principal shall not violate the terms of such permit and shall 
fully and faithfully comply with all requirements of law and regula¬ 
tions issued pursuant thereto, respecting the transportation, storage, 
denaturation, and removal of such alcohol under lawful permit, and 
shall perform all other acts and render such reports as may be re-* 
quired by said law or regulations; shall pay on demand all taxes now 
or hereafter imposed by the laws of the United States, on all alcohol 
so removed from the said bonded warehouses or other denaturing 
plants and not so transported, denatured, or removed under lawful 
permit, and shall account for such alcohol within the time and in the 
manner required by said regulations; and if the said principal shall 
pay all penalties incurred or fines imposed for any violation of such 
permit or of law and regulations, then this obligation to be void; 
otherwise to remain in full force and virtue. , 
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Witness our hands and seals this 3rd dav of February, 1923. 

HERMAN CHEMICAL CO., ‘ [seal.] 

(Signed ) Rv T. I. SCI1WARTZMAN. [seal.] 

FIDELITY AND DEPOSIT COMPANY 

OF MARYLAND, [seal.] 

(Signed) By HUGH M. ALLWOOD, [seal.] 

Attorney-in^Fact . 

Attest: 

(Signed) ERNEST L. HICKS, [seal.] 

A ttorney-in-Fact. 


Signed, sealed, and delivered in the presence of— 
(Signed) AUGUSTA FRITZ. 

(Signed) C-C. FIELD. 

(Signed) AUGUSTA FRITZ. 

(Signed ) C - C. FIELD, [seal.] 


The premium on this bond is $10 per $1,000. -ge is $1,000. 


G6 


I n#tructionx. 


The following instructions must he particularly observed and com¬ 
plied with. 


viz 


1st. The Christian names must be written in the body of the bond 
in full, and so signed to the bond. When a bond is signed by an 
officer of a corporation the seal of the corporation must be affixed, 
and evidence of the authority of the officer to sign and to affix the seal 
filed with the collector. 

2d. If either or both the principal or surety is a corporate company 
the State laws under which incorporated shall be stated in the body of 
the bond. 

3d. A seal of wax or wafer must be attached to each signature, ex¬ 
cept in the case of a corporation, above noted. 

4th. Each signature must be made in the presence of two witnesses 
(except where corporate seals are attached) who must sign their 
names as such. 

oth. The bond must he dated, and there must be at least two sure¬ 


ties. except where corporate sureties are accepted as sole surety. 

Oth. The sufficiency of individual sureties should be shown by affi- 

• «/ 

davits made on Form 33. 

All erasures or interlineations must he made before the bond is 
signed and a statement to that effect attached to the bond. 

7th. The penal sum named in the bond must not be less than 
$10,000 or more than $100,000, graduated in accordance with Reg. 
No. 01. 


Notice. —Bonds executed on this form will hereafter continue in 
force until canceled or revoked. 


| Endorsed : | Form 
District of New York. 


1402. United States Internal Revenue, First 
Bond of denaturing plant operated by Her- 
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man Chemical Co. Registered No. 111. Date of bond: Feb. 3, 
1923. Penal sum of bond: $100,000.00. Permit No. 78. Prohibi¬ 
tion. VLB. RAK. JMD.-, Chief Division of Appoint¬ 

ments. 


Office of Collector of Internal Revenue. 

Feb. 0, 1023. 

The within bond is hereby approved, it having been executed in 
due form, the sureties being sufficient and the person, if any signing 
for the principal, is authorized so to do, evidence of authority being 
on file in my office. 

(Signed) JOHN T. RAFFERTY, 

Collector. 

Approval concurred in Mch. 0. 1923. 

R. A. IIAYNES, 
Prohibition ('outmiasioncr. 

Treasury Department, Internal Revenue Bureau. 


March 0, 1023. 

Respectfully referred to the Section of Surety Bonds, office of the 
Secretary of the Treasury, for certification as to the authority of the 
officers of the surety company to sign the bond on its behalf, and re¬ 
turn to this Bureau. 

R. A. HAYNES, 
Prohibition Commissioner. 

RAK. 


Treasury Department, Office of the Secretary, Section of Surety 

Bonds. 

March 13, 1023. 

1 hereby certify that the company that executed this bond was law- 
fullv authorized so to do, and is a solvent and sufficient surety; that 
the records of this office show that the persons who executed said bond 
on behalf of the surety company had authority so to do, and that the 
company is duly licensed to do business in the State where the bond 
was executed. 

(Signed) .1. E. HARPER, 

Law and Bond Clerk. 
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67 Exhibit “F.” 

(T. I). 3374.) 

Prohibition—Record of Shipments of Completely Denatured 
Alcohol. Regulations No. 61 Amended. 


Treasury Depart ment. 

Office of Commissioner of Internal Revenue, 
Washington, 1). C. 


To Collectors of Internal Revenue and Others Concerned: 

Article 106 of Regulations No. 61 is hereby amended by substitut¬ 
ing for the third and fourth paragraphs the following: 

“Denatured alcohol produced and disposed of must be entered 
daily on monthly record Form 1408-D. and a summary of all such 
transactions shall be made on Form 146H-K. Complete details of all 
shipments or deliveries of specially denatured alcohol must be shown 
as indicated by the headings on Form 1468-D. Entries of shipments 
or deliveries of completely denatured alcohol must in each instance 
show the name and address of the consignee: the number, kind and 
serial numbers of packages or tanks si lipped or delivered to such 
consignee and the total wine gallons thus shipped or delivered.' 


Approved: Julv 16, 1922. 
A. W. MELLON, 

Secretary. 


I). II. BLAIR, 

Com m’ufsioner. 
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Treasury Department, 
Internal Revenue Service, 
Boston, Mass. 


Office of the Collector, District of Massachusetts. 


Collector of Internal Revenue. 
Boston, Mass.: 


August 31, 1923. 


Attention Chief Field Deputy. 

On August 20. 1923, I was requested by the Chief Field Deputy 
to make examination and investigation of the records and premises 
of the Herman Chemical Company, 493 C. Street, Boston, Mass. 
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The above company holds permit #12 granted by this office for the 
privilege of buying and selling specially denatured alcohol, all 
formulas. 

In accordance with this request I have conducted an investiga¬ 
tion and am submitting herewith my report. Before attempting to 
examine the records at the office of the company 1 visited the main 
office of the Eastern Steamship Company, India Wharf, Boston, 
Mass., for the purpose of ascertaining what shipments of alcohol had 
been received by the Herman Chemical Company. 

The records of the Steamship Company show that the following 
goods were shipped by Herman Chemical Company of New York, 
Denaturing Plant #111, to the Herman Chemical Company of 493 
C Street, South Boston, Mass.: 


July 26, 

1923. 

60 

Bbls. 

denatured 

alcohol 

“ 30, 

<( 

50 

<< 

<< 

<« 

“ 31, 

<< 

100 

u 

n 

u 

Aug. 6, 

<< 

25 

il 

u 

u 


The above amount of 235 barrels represents the total amount of 
alcohol received by the Herman Chemical Company since they 
started in business in Boston. 

I asked the Chief Clerk at the Steamship Company office how 
goods were identified in view of the fact that the bills of lading 
failed to show any serial numbers and he informed me that the name 
on each barrel, Herman Chemical Company, was the only means of 
identification and that the goods were delivered to any one holding 
the bill of lading for the goods. 

I then went to the office of the Herman Chemical Company and 
found that their records, which they are required to keep by this 
office, showed that they had received the following goods: 

69 July 26, 1923. 50 Bbls. Specially Denatured Alcohol 

Formula 39B, Serial Numbers 6100 to 6108 
and 6440 to 6480. 

10 Bbls. Specially Denatured Alcohol Formula 
39A, Serial Numbers 6491 to 6500. 

August 7, 1923. 25 Bbls. Specially Denatured Alcohol Formula 

39B, Serial Numbers 7183 to 7207. 

The above 85 barrels as shown by their records are now at the 
store-room of the Herman Chemical Company, 131 Beverly Street, 
Boston, Mass., and in view of the fact that they correspond exactly 
with the records of this office, no further mention will be made of 
these 85 barrels. We will hereafter be concerned with the fifty- 
barrel lot shipped July 30, 1923, and the 100-barrel lot shipped July 
31, 1923. 

I then proceeded to question the officers of the Herman Chemical 
Company and finally advised them that a total of 235 barrels had 
been apparently re-received by them, but that the records showed 
only 85 barrels. They informed me that the 50-barrel shipment of 
July 30th, was #2 completely denatured alcohol and that the ship- 
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ineiit of 100 barrels on July 31st, was also #2 completely denatured 
alcohol. 

I advised Mr. Swartzmann, one of the officials of the company that 
I was aware of the fact that no record need be kept as far as this 
office was concerned of completely denatured alcohol, but that it 
would assist us if he would oblige by lowing what disposition had 
been made of the 150 barrels of completely denatured alcohol. This 
Mr. Swartzmann readily agreed to do. lie first showed me an order 
from Otto A. Both, 2d4 Congress Street, Boston. Mass., for 200 bar¬ 
rels of #2 completely denatured alcohol. This order was dated 
July 20, 102:1. The Herman Chemical Company then forwarded 
the order to the Herman Chemical Company of New York and on 
July doth, they shipped to the Herman Chemical Company of Bos¬ 
ton 50 barrels of denatured alcohol, serial numbers 0587 to 0030. 

According to the officers of the Herman Chemical Company, the 
bill of lading for these fifty barrels was turned over to a representa¬ 
tive of Otto A. Both and I was shown book entries showing that the 
Herman Chemical Company of Boston was given a check #177 
drawn on the First National Bank of Boston for .$1,231.11 in pay¬ 
ment of the fifty barrels. I was also shown a receipt from Otto A. 
Both given to the Herman Chemical Company acknowledging the 
receipt of these fifty barrels. On July 31st. tin* records show that 
100 barrels of completely denatured alcohol was sold to Otto A. Both ; 
that it was paid for by check on the First National Bank of Boston, 
#178, for $2,400.12. Serial numbers on this lot were (*>755 to 6854. 
I was also shown receipt from Otto A. Both to Herman Chemical 
Company acknowledging receipt of this 100 barrel lot. 

As far as the Herman Chemical Company is concerned this ex¬ 
plains the 235 barrels which were received by them as shown by the 
records of the Eastern Steamship Company; 85 barrels 
70 specially denatured alcohol, formulas 30 A and 30 B. now 
being in their possession and 150 barrels denatured alcohol 
have been sold to Otto A. Both. 


I again went to the office of the Steamship Company and found 

that the bill of lading for the fiftv barrels and one hundred barrels 

had been surrendered and the goods received by a Mr. Ingraffia. I 

then went to the office of Otto A. Both and found that tliev conducted 

%> 

a large paint and varnish establishment. 

Mr. Both advised me that he was the New England agent for the 
Technical Color and Chemical Company of 382 Hudson Street. New 
York City; that his home office requested him the latter part of July 
to order from the Herman Chemical Company 200 barrels of com¬ 
pletely denatured alcohol and it was in compliance with this request 
that he had ordered the alcohol from the Herman Chemical Com¬ 
pany. It was his understanding that these goods were being ordered 
to accom-odate a Boston customer of the Technical Color and Chem¬ 
ical Company. He advised me that the goods never came into his 
possession; that the bills of lading were surrendered direct to the per¬ 
son whom the New A T ork house wished to accom-odate. 

On Saturday, August 11, 1923, the police of Station 10, seized 67 
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barrels of alcohol containing about fifty gallons, on the head of each 
barrel, with the exception of eight, was stenciled a serial number and 
“specially denatured alcohol/’ W. G., standing for wine gallons and 
the amount in each barrel, Formula 39B, 186 proof, Herman Chemi¬ 
cal Company Denaturing Plant No. Ill, First District of New York. 

An examination of these goods now under seizure by the Police 
Department and located at the Columbus Avenue Storage shows that 
three barrels, serial numbers 6588, 6617, and 6634 belong to the first 
lot of fifty barrels shipped from the Herman Chemical Company of 
New York to the Herman Chemical Company of Boston and which, 
according to the records are supposed to be #2 completely denatured 
alcohol and which were sold to Otto A. Both, but which are marked 
on the head of each barrel, Formula 39B, Proof 186. 


Fifty-six barrels, 
F. 39B, Proof 186: 

serial numbers 

as follows, 

were also marked 

6844 

6786 

6827 

6804 

6767 

6835 

6773 

6841 

6783 

6760 

6840 

6826 

6793 

6765 

6816 

6818 

6805 

6761 

6802 

6784 

6797 

6849 

6774 

6767 

(>822 

(>837 

(>847 

(>820 

6839 

6812 

6757 

6764 

(>814 

6838 

6851 

6770 

6798 

6810 

6825 

6806 

6801 

6824 

6809 

6834 

6789 

6782 

6842 

6791 

6780 

6836 

6850 

6833 

6795 

6813 

(>766 

6771 


These are part of the 100 barrel shipment which was delivered 
and sold under the same circumstances as the 50 barrel lot. Eight 
barrels have no identification marks of any kind. The manager at 
the warehouse informed me that the goods were entered in 
71 the name of John S. Robinson on August 3rd and 4th, 1923, 
and that no record was kept of the goods which entered and 
left, as the whole vault was rented. 

Later Mr. Swartzman of the Herman Chemical Company went to 
the store house with me and after checking the serial numbers he 
admitted that the goods under seizure were part of the lots sold to 
Otto A. Both. He is, however, unable to explain why the goods 
should be marked Formula 39B. 

Total amount received by the Herman Chemical Company 235 
ban-els; 85 barrels specially denatured alcohol formulas 39A and 
39B now in their possession at 131 Beverly Street, Boston, Mass.; 
150 barrels ordered and sold as #2 completely denatured alcohol to 
Otto A. Both having been paid for as completely denatured alcohol 
by Otto A. Both. Sixty-seven barrels now under seizure by the 

4—4333a 
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Police, marked Formula 39B have proven to be parts of the 150 bar¬ 
rels sold to Otto A. Both as denatured alcohol. 

(Sgd.) JOHN CHRISTOFORE, 

Division ( hitf lie put if. 

JC :C. 

Exhibit ‘‘IT.” 


Boston, Mass., November 13, 1923. 

State of Massachusetts, 

Suffolk Count a, i<s: 

I, Jeremiah F. Oallivan, do under oath depose and say that 1 am 
Captain of Police for the City of Boston. Mass., in charge of Division 
#10 of the above mentioned City of Boston; that on Saturday, Au¬ 
gust 11, 1923, 1 together with Sergeant Sullivan and Patrolman 
Mahoney of this division, armed with a search warrant for intoxi¬ 
cating liquors kept unlawfully, visited the premises at 1270 Columbus 
Avenue, Boston, Mass. 

In the yard of the building we found three men who were con¬ 
versing, the names of those three men proved to he Mario Ingraftia, 
270 Fifth Avenue. New York Citv; Basio Sansone. 17 Pitts Street, 
Boston, and Salvatore Busso. 325 Saratoga St., East Boston. Mass. 
Alongside of where the men were talking was an open hatchway lead¬ 
ing into the cellar of the building at 1270 Columbus Avenue. On 
investigation we found sixty-seven barrels, containing liquid, on the 
head of fifty-nine of the barrels was marked “Specially l)e- 
72 natured Alcohol. \V. O. (standing for wine gallons; and the 
amount in each barrel) Formula* 39B, ISO Proof, Herman 
Chemical Company. Denaturing Plant No. 111. 1st District of New 
York.” Eight barrels were lying on their sides close to the hatch¬ 
way. no markings of any kind on the heads; from appearances they 
had just been shaved oil a steel scraper being found close by. 

I then started a conversation with Mr. Ingraftia who was the spokes¬ 
man for the three men in the yard. He advised me that the barrels 
contained denatured alcohol which he had purchased from a broker 
in New York City; that barrels in the cellar were part of a lot of 105 
barrels which had been consigned to him through the Eastern Steam¬ 
ship Company, and that the difference between the sixty-seven barrels 
and the 105 had been sold, but he refused to give the names of pur¬ 
chasers. 

I advised Mr. Ingraftia that we were police officers and that I had 
a warrant to search for intoxicating liquors in the building at 1270 
Columbus Avenue, and that 1 was going to seize the liquor as 1 
believed it was a violation of our State laws. I asked Mr. Ingraftia 
as to why eight barrels had been scraped, but he made no explana¬ 
tion. I then asked him if any had been delivered that morning and 
he replied “No.” 

About a half hour later a truck appeared and the driver, Anthony 
Sansone, came into the building. 1 had a conversation with him as 
to what he was doing there and he replied that he had been hired 
to take some barrels containing a liquid from this place. I asked 



him if he had taken any out that morning and he replied that he 
had taken eight barrels from the cellar and had brought them to 
Haymarket Square, there he turned the truck over to a person who 
was unknown to him. He then waited there about two hours and 
received the truck back empty. He then left for 1270 Columbus 
Avenue for another load. 1 questioned him as to who had helped 
him load the barrels and he stated Ingraftia and the other two men. 

I then arrested Mr. Mario Ingraftia, Basio Sansone and Salvatore 
Russo for unlawfully keeping and exposing for sale, intoxicating 
liquors and seized the sixtv-seven barrels. 

(Signed) JEREMIAH F. GALLIVAN, 

Captain Police Division #10. 

Subscribed and sworn to before me this thirteenth day of Novem¬ 
ber, 1923. 

(Signed) JOHN CIIR1STROFORO, 

Div. Chief Dep. 


Boston, Mass., November 1,3, 1923. 

I, Stephen X. Mahoney, do under oath depose and say that I am 
a police officer stationed at Division #10 of the City of Boston; that 
on August 11, 1923, I accompanied Captain Gallivan to the premises 
at 1270 Columbus Avenue for the purpose of searching for intoxi¬ 
cating liquors kept unlawfully. 

73 1 have carefully read the above affidavit made by Captain 

Gallivan and I hereby state that it is an accurate statement 

4 

as to what happened on the above-mentioned day at 1270 Columbus 
Avenue, Boston. Mass. 

(Signed) STEPHEN X. MAHONEY. 


Subscribed and -worn to before me this thirteenth day of Novem¬ 
ber 1923 

(Signed) JOHN CI1RISTOFORO, 

Div. Chief Deputy. 

. Exhibit “I.” 


United States District Court, Eastern District of New York. 

Theodore I. Schwartzman and Herman I. Goldman, Plaintiffs, 

against 

A. \V. Mellon et al., Defendants. 

Inch, ,/.: 

The above named plaintiffs, individually, and in no other capacity, 
have filed a bill of complaint against the above named defendants, in 
which, among other things, they ask that said defendants be en¬ 
joined from prosecuting the proceeding for the revocation of a per¬ 
mit heretofore issued to a corporation, the Herman Chemical Com- 
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puny, until after the trial of any criminal charges that may develop 
against them, and also that defendants be enjoined and re- 

74 strained from giving any testimony or producing any proof 
in relation to any matter bearing upon or in any wise relating 

to the said criminal charges against them, provided the hearing is 
had before determination of any such criminal proceedings. 

The defendants have answered. 

In this action the said plaintiffs have moved by order to show 
cause for an order staying the proceedings to revoke the permit of 
the said corporation during the pendency of the action. 

It seems from the affidavit of the assistant prohibition commis¬ 
sioner filed in opposition to the motion that on November 20, 1022, 
tbe Herman Chemical Company, a New York Corporation, applied 
for a permit to operate a denaturing plant on the premises located 
at 222-202 Adams Street. Brooklyn, New York, Eastern District of 
New York, and that on January ”>. 102H, a permit was duly issued 
to said corporation to operate such plant under the conditions im¬ 
posed by law as to such permits. 

It appears therefore that the permit in question runs to the cor¬ 
poration and in no way runs to the plaintiffs. 

The Government is apparently possessed of information which leads 
it to believe that the permit conditions have been violated and that 
the permit should be revoked, and a proceeding has been duly in¬ 
stituted against this corporation for the purpose of so revoking the 
permit, provided sufficient facts are shown. The said corporation 
has appeared by its attorneys in said proceeding and according to 
the affidavits submitted in opposition to the motion these attorneys 
disclaim any knowledge of or participation in this application 

75 for an injunction and, on the contrary, requested that the 
proceeding be allowed to continue, setting forth that they 

were ready and willing to defend its case under said permit (affidavit 
of Harold \V. Oreutt. and .1. E. Little, verified November 22. 1 t)22). 

The plaintiffs in their affidavit give as a reason for asking this 
extraordinary relief that thev have a large investment in the cor- 
poration, which will be lost if the permit is rovoked. I know of no 
such ground for continuing a permit by means of an injunction, 
where it otherwise would have to he revoked. Thev also sav that 
thev are stockholders, but it can be easily conceived that if such relief 
as now sought is made available to individual stockholders or bond¬ 
holders or others having an interest in the corporation, solely because 
of such interest, that a permit might be held up indefinitely, especially 
if there were numerous stockholders and others interested in the cor¬ 
poration. 

Not only that, but it appears that the corporation, the Herman 
Chemical Company, which is the owner of the permit, does not join 
in seeking this relief, hut. on the contrary, desires to proceed with 
the hearing. Accordingly this much of the motion must be denied. 

The plaintiffs further ask in their motion for an order that the 
defendants be enjoined from giving in the revocation proceedings 
any evidence as to anv matter or thing in any wise related to or 
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having any bearing upon any criminal charges now pending or 
which may be brought against the plaintiffs individually. 

In other words, in substance, the plaintiffs say that if the hearing 
to revoke the permit continues they believe they will have to 
7b take the stand in order to save the permit and that if they 
do the Government will in this way obtain information from 
them in violation of their Constitutional right. 

It appears from the bill of complaint that in the order to show 
cause why the permit should not be revoked, which is addressed to 
the I human Chemical Company, Theodore 1. Schwartzman, Presi¬ 
dent, Herman I. Goldman, Vice-President, that approximately, nine 
grounds are sel forth as a basis for said revocation. In substance, 
these grounds are that the corporation unlawfully sold large quan¬ 
tities of intoxicating liquor; that it kept false records as to with¬ 
drawals; that it unlawfully had liquor carried and transferred and 
that it. through its officers, conspired to break the law in regard to 
possession, selling and transporting of liquors, and, among other 
things, that these two defendants individually and together with 
others did unlawfully conspire to bribe persons acting for the Gov¬ 
ernment on several occasions. The Government expressly states that 
it does not intend to call either of the plaintiffs as its witnesses, but 
intends to prove its ease for the revocation of the permit without 
their testimony. It follows therefore that these complainants in¬ 
dividually seek by injunction to avoid voluntarily going on the stand 
for the corporation in advance of any indictment or criminal trial 
in which they fear they mav be named defendants. 

As we have seen, there is no danger that any of the Constitutional 
rights of these individuals will he invaded by the Government as a 
part of its prima facie case, as the Government expressly states it 
does not intend to call them as witnesses. The proceeding 
77 for the revocation of the permit is entirely separate from any 
criminal proceeding before a grand jury or a court. The 
right to invoke the protection of the Constitution, so far as giving 
testimony goes, is a personal one of each witness which he may 
waive or accept as he choses when the occasion arises. Such privi¬ 
lege can not be taken for a witness by his attorney, and the Herman 
Chemical Company, the owner of the permit, does not claim that it 
will have to call them as witnesses, but, on the contrary, has ex¬ 
pressed its desire to proceed. The mere fear of {in individual that 
lie may desire to he a witness and that upon becoming such witness 
he may have to claim his Constitutional privilege is insufficient to 
justify a court of equity stating a hearing where all parties to that 
hearing are willing to proceed. 

I Util the question herein intimated actually arises there is nothing 
before this Court to enjoin. 

Under such circumstances, it would seem rather that this action 
on the part of these two individuals is more of the nature to continue 
a permit by injunction, while, at the same time, obstructing the 
Government from proceeding in an orderly fashion to punish vio¬ 
lators of the law. 
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Such a request under such circumstances does not present itself 
favorably to a court of equity and the motion in this respect should 
also be denied. 

By stipulation, the answer of the defendants having been duly 
filed, a motion was made to dismiss the complaint, and the same is 
pending before me. 

The same reasons requiring a denial of the motion for a temporary 
injunction apply to the motion to dismiss, and accordingly, 
78 the motion is denied and the complaint is dismissed. 

December 3, 10*23. 


HM.T. 


r. S.D.J. 


M e m ora ii d n m 0 pin io n . 


Filed April 22, 1024. 


******* 


Section 4 (a) of title II of the National Prohibition Act provides 
that “Denatured alcohol or denatured rum produced and used as 
provided by laws and regulations now or hereafter in force “shall not, 
after having been manufactured and prepared for market, be sub¬ 
ject to the provisions of said act. 

The Federal Prohibition Commissioner has proceeded under Sec¬ 
tion 0 of said title II to undertake to revoke the permit issued to the 
plaintiff to manufacture denatured alcohol under the provisions of 
section 4 charging the plaintiff with (1) unlawfully selling intoxi¬ 
cating liquors. (2) falsely entering the withdrawals of denatured 
alcohol when in fact selling intoxicating liquors. (3) and (4) un¬ 
lawfully selling intoxicating liquors. (6) inducing a carrier to trans¬ 
port intoxicating liquors without notifying it of the character of the 
shipment. 

The plaintiff is not charged with manufacturing anything other 
than denatured alcohol. If this were the effect of the charges the 
procedure would have to be under Section 6 of said title II. As de¬ 
natured alcohol produced and used as provided by the law 
7fi and the regulations is exempt from the provisions of the act. 

the only remaining grounds upon which proceedings could 
be had against the plaintiff would be the use. contrary to law and 
regulations, of denatured alcohol. Instead of this the plaintiff is 
charged, not with using denatured alcohol in a manner contrary to 
law and regulations, but with the unlawful sale and use of intoxi¬ 
cating liquors, and he was found guilty of the latter. The mere fact 
that denatured alcohol may he an intoxicating liquor does not cure 
the defect in the charge. Charges of this kind should he definite and 
positive and not based upon the conclusions of the revenue officers. 
The charges in this case do not charge the plaintiff with the offenses 
of which he had been found guilty. It is significant that in their 
report the hearers set out the charges upon which they find the 
plaintiff guilty in language materially different from that of the 
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charges themselves, evidently attempting to cure the defects in the 
charges. 

An injunction pendente life will issue following the terms of the 
temporary restraining order upon the execution of a bond in the 
penalty of ten thousand dollars ($10,000.00) with the right in the 
defendants to move to dissolve at any time in the event that the plain¬ 
tiff should be found guilty under proper charges of acts justifying 
the revocation of its license and the seizure of the property. 

JENNINGS BAILEY, 

Justice. 

80 Order of Injunction Pendente Lite. 

Filed April 28, 1924. 

******* 


This cause coming on for hearing upon the bill of complaint, the 
supplemental hill, the temporary restraining order heretofore issued 
herein on the 25th dav of October. 1923, and continued from time 
to time, the answer of the defendants and the motion of the plaintiff 
for an injunction pendente litc. and the matter having been argued 
by counsel and considered by the Court, it is this 28th day of April, 
1924, ordered that the defendants, A. \V. Mellon, Secretary of the 
Trcasurv. David II. Blair. Commissioner of Internal Revenue, and 
Roy A. Haynes, Federal Prohibition Commissioner, be. and they are 
hereby enjoined pendente lite from interfering with the business of 
the plaintiff by closing or causing to he closed the plant of the plain¬ 
tiff located at 220 Adams Street. Brooklyn, New York, or the 
machinery therein located, or by forbidding or inducing other dealers 
in alcohol legally authorized to so deal from dealing with said plain¬ 
tiff: provided that the defendants shall have the right at any time to 
move to dissolve this order in the event that the plaintiff should be 
found guilty under proper charges preferred against it of acts justify¬ 
ing the revocation of its license or the seizure of its property; and 
provided further that this order shall only become effective upon the 
plaintiff executing and filing in this cause a bond or undertaking in 
the amount of $2,500.00, with surety to be approved by this Court, 
and conditioned to pay such costs and damages as may be 
81 incurred or suffered by any party to this cause who may he 
found to have been wrongfullv enjoined herebv. 

JENNINGS BAILEY, 

Justice. 


T consent as to form and to the amount of the bond. 

VERNON E. WEST, 

Asst U. S. A ftp. 

Memorandum. 


April 28. 1924.—Injunction undertaking for $2,500.00 approved 
and filed. 
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82 Petition of Defendants for Dissolution of the Order for In¬ 
junction Pendente Lite. 

Filed October 15, 1924. 

******* 


Now come the defendants, A. W. Mellon, Secretary of the Treasury, 
David II. Blair, Commissioner of Internal Revenue and Roy A. 
Haynes, Federal Prohibition Commissioner, and respectfully state 
to the Court: 


1. That heretofore, on the 28th day of April 1924, there was 
passed in the above entitled case an order for injunction pendente 
lite, to which reference is hereby made, wherein it was recited among 
other things “that the defendants shall have the right at any time 
to move to dissolve this order in the event the plaintiff should be 
found guilty under proper charges preferred against it of acts 
justifying the revocation of its license or seizure of its property.” 
Defendants aver that proper charges were preferred against the plain¬ 
tiff, that the same were duly heard and that the officer hearing the 
same has duly made his findings, which have been approved; that a 
copy of said citations is appended hereto, marked “Exhibit A”; that 
a copy of the report of B. V. Steele, the Hearing Judge, is likewise 
appended hereto, marked “Exhibit B," and said exhibits are prayed 
to be made part hereof. 

2. Defendants aver that the plaintiff has been found guilty under 
proper charges preferred against it of acts justifying the revocation 
of its license or permit to do business, and that said charges and find¬ 
ings of guilt relate both to the Herman Chemical Company of New 
York, a Corporation, and the Herman Chemical Company of Massa¬ 
chusetts, a Corporation; that Theodore I. Sclnvartzman is 

83 President of both corporations and owns, to-wit, 50 r 4 of the 
stock of the Massachusetts corporation, and is in active con¬ 


trol of both. 

3. That the testimony taken at said hearing covers, to-wit. about 
588 pages and that there are numerous exhibits in the Government 
files which were introduced in evidence at said hearing, which was 
held subsequent to the passing of the order for injunction pendente 
lite, hereinbefore referred to. Defendants file herewith the sub¬ 
stance of the testimony taken in said hearing, together with such 
exhibits as are deemed material to this cause marked Exhibit C; that 
the entire record, including the exhibits, is tendered for the inspec¬ 
tion of the Court and for such use as the Court mav desire to make 


of it. 

Premises considered petitioners pray; 

1. That the order for injunction pendente lite, passed herein on 
the 28th day of April 1924, be dissolved. 



2. For such other and further relief as to the Court may seem 
proper and the exigencies of the case may require. 

A. W. MELLON, 

Secretary of the Treasury. 
Bv ANDREW WILSON, 
Attorney for Defendant Mellon. 
DAVID IL BLAIR, 
Commissioner of Internal Revenue, 
By ANDREW WILSON, 
Attorney for Defendant Blair. 
ROY A. HAYNES, 

Federal Prohibition Commissioner. 

PEYTON GORDON. 

United States Attorney. 

VERNON E. WEST, 

Assistant United States Attorney. 

84 R. A. Haynes, being first duly sworn, deposes and says: 

that he has read the foregoing and annexed petition by him 
subscribed and knows the contents thereof; that the facts therein 
stated of bis own knowledge arc true, and those stated upon informa¬ 
tion and belief, he believes to be true. 

R. A. HAYNES. 

Subscribed and sworn to before me this the 1st day of October, 
1924. 

[notarial seal. 1 PAUL D. WOLLARD, 

Notary Public, D. C. 


Messrs. Marion Butler and Philip E. Barnard, 

Attorneys for Plaintiff: 

Please take notice that on Friday, October 17, 1924. at ten o'clock 
a. m., or as soon thereafter as counsel may be heard, I shall move 
before Mr. Justice Hoehling holding Equity Court, Division No. 1, 
for an order dissolving the injunction pendente litc heretofore issued 
herein. 

PEYTON GORDON, 

United States Attorney. 
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85 Exhibit “A.” 

Treasury Department, Bureau of Internal Revenue. 

Order to Show Cause Why Permit Should Xot he Revoked. 

United States of America, 

Eastern Judicial District of Xew York: 

In the Matter of Revocation of Collector’s Permit No. 12, to Deal in 
Specially Denatured Alcohol. Issued to Herman Chemical Com¬ 
pany of Massachusetts. 493 C Street, South Boston, Massa¬ 
chusetts. 


To the Herman Chemical Company of Massachusetts, South Boston, 
Massachusetts, a corporation; Theodore I. Schwartzman, Presi¬ 
dent; Herman I. Coldman. Vice-President, the place of business 
of which corporation is South Boston, in the State of Massachusetts: 

Whereas, upon examination of the official written report of John 

Christoforo. Divisional Chief Deputy Collector of Internal Revenue, 

District of Massachusetts, dated August 31. 19*23, there appears to 

he and I do horebv find that there is reason to believe that vou have 

• • 

not in good faith conformed to the provisions of the National Prohi¬ 
bition Act; 


Now. therefore, you are hereby cited to appear at Room 217 
86 in the Postoffice Building at the intersection of Washington 
and Johnson Streets, in the Citv of Brooklyn, State of New 
York, and within the Eastern Judicial District of New York, on 
Monday, May 12. 1924. at 10:00 o'clock in the forenoon, before 
James E. Jones. Assistant Prohibition Commissioner, then and there 
to show cause why permit No. 12 to deal in specially denatured 
alcohol at 493 C Street, South Boston, Massachusetts, issued under 
the National Prohibition Act to you. the said corporation above 
named, on July 12. 1923. should not he revoked and canceled upon 
the ground and for the reason that by aiding and abetting the Her¬ 
man Chemical Company, operating a denaturing plant at 222-232 
Adams Street. Brooklyn. New York, in the commission of and by 
inducing and procuring the said Company to commit the offenses 
against the United States hereinafter set forth, and thereby becom¬ 
ing a principal in so offending, you have not in good faith conformed 
with the provisions of the National Prohibition Act, in that at Brook¬ 
lyn aforesaid, acting in conjunction with and through and by means 
of the said Herman Chemical Company, of Brooklyn, New York, on, 
to wit. the 30th day and 31st day of July, 1923, you lawfully pro¬ 
duced quantities of specially denatured alcohol, hut did not. as re¬ 
quired by Section 4. Title II of the said National Prohibition Act, 
use the said specially denatured alcohol as provided by law and regu¬ 
lations then in force, in that 
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1. On or about the said dates at Brooklyn aforesaid, you unlaw¬ 
fully did withdraw from the said denaturing plant of the Herman 
Chemical Company at said Brooklyn, New York, and ship 
87 and deliver for shipment via the Eastern Steamship Company 
from said Brooklyn to Boston. Massachusetts, consigned to the 
Herman Chemical Company, Boston, Massachusetts, quantities of 
specially denatured alcohol, contained in, to wit, two hundred barrels, 


(a) without having received from the said Herman Chemical 
Company, Boston, Massachusetts, a copy of a permit on Form 1477, 
approved bv the proper Collector of Internal Revenue, as required 
by Article 111 of regulations issued under authority of law by the 
Commissioner of Internal Revenue and approved by the Secretary 
of the Treasury, on January 81, 10*20, entitled “Regulations No. 61; 
Laws and Regulations Relative to the Production, Tax Payment, etc., 
of Industrial Alcohol and to the Manufacture, Sale, and Use of De¬ 
natured Alcohol”; and 

(h) without, as required by Article 101 of said Regulations 61, 
reporting on Form 1466, by delivering copies thereof to the govern¬ 
ment officer in charge of said denaturing plant, the details of the 
production of the said specially denatured alcohol so withdrawn and 
shipped and delivered for shipment, as aforesaid, that is to say, the 
alcohol and denaturants used and the specially denatured alcohol 
produced therewith ; and without retaining at the said plant as a 
permanent record one copy of the report on Form 1466; and 

(r) without, as required by Article 102 of said Regulations 61, 
having reported on Form 1467 the details of the packages of specially 
denatured alcohol filled and withdrawn and shipped and de- 
88 livered for shipment as aforesaid, by delivering to the gov¬ 
ernment officer in charge of the said denaturing plant copies 
of the said Form 1467. showing the serial number, the brand or 


stencil upon the end of the packages, the name of the denaturer, the 
registry number of the plant, the district and state in which located, 
the contents of the packages in wine and apparent proof gallons, and 


the labeling of the packages as “Specially Denatured Alcohol,” to¬ 


gether with the denaturing formula number; 


and without retaining 


as a permanent record one copy of the said report on Form 1467; 

and (fl) without, as required by Article 106 of said Regulations 61, 

as modified bv Treasurv Decision 8874. dated Julv 10. 1922, enter- 
• « _ « 

ing on a monthly record. Form 1468-D, complete details of the said 
specially denatured alcohol produced, withdrawn, and shipped or 
delivered for shipment, as aforesaid, that is to say. details of the 
packages produced, filled and withdrawn for shipment, including the 
date of production, formula number, wine gallons, that socially 
denatured alcohol was produced: the date of the filling of the pack¬ 
ages. serial numbers, number and kind of packages tilled, formula 
number, wine gallons, that the packages contained specially de¬ 
natured alcohol; and the date of shipment, the name of the person 
or company to whom shipped, the district and state to which con¬ 
signed. the permit number of the consignee, the number and kind 
of packages, the serial numbers thereon, the formula number and 
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wine gallons, and that the packages* contained specially de- 
89 natured alcohol; and without retaining, as a permanent 
record, a copy of said Form 1468-D, filled out as required, and 
without delivering to the government officer in charge of said de¬ 
naturing plant copies of said form so filled out, on the 5th day of 
the month succeeding the production, withdrawal, shipment and 
delivery for shipment of the said specially denatured alcohol as afore¬ 
said. and (r) without, as required by Article 105 of said Regulations 
61, reporting the withdrawal, shipment and delivery for shipment 
of the said specially denatured alcohol on Form 1473, by furnishing 
the government officer in charge of the said denaturing plant such 
form in duplicate, showing thereon the name of the manufacturer 
or person to whom the said specially denatured alcohol was con¬ 
signed, the number and serial numbers of the packages, the number 
of wine gallons shipped and the formula number thereof. 

And that vou then and there further used the said speciallv de- 
natured alcohol in violation of law and regulations then in force in 
that 


2. On or about the said 30th and 31st da vs of July, 1923, at 

4 . •' 

Brooklyn aforesaid, vou unlawfully did withdraw from the said de- 
« • «. 

maturing plant of the Herman Chemical Company at said Brooklyn, 
New York, and ship and deliver for shipment via Eastern Steam¬ 
ship Company from said Brooklyn to Boston, Massachusetts, con¬ 
signed to the Herman Chemical Company. Boston. Massachusetts, 
quantities of said specially denatured alcohol contained in, to wit. 

two hundred barrels, and then and there knowingly recorded 
90 and reported falsely on Forms 1400, 1407 and 1408-H, more 
fully described in paragraph 1 (/>), (c), and (d) hereof, 
which said description is hereby incorporated in and made a part of 
this paragraph, the said production, withdrawal, shipment and de¬ 
livery for shipment a< of completely denatured alcohol, when in 
truth and fact the production, withdrawal, shipment and delivery 
for shipment was of said specially denatured alcohol. 

And that you then and there further used the said specially de¬ 
natured alcohol in violation of law and regulations then in force, in 
that 


3. On or about the said 30th and 31st days of July. 1922. at 

Brooklvn aforesaid, you unlawfully did withdraw from the said 
* • « 

denaturing plant of the Herman Chemical Company at said Brook¬ 
lyn. New York, and ship and deliver for shipment via the Eastern 
Steamship Company, from said Brooklyn to Boston, Massachusetts, 
consigned to the Herman Chemical Company at said Boston. Massa¬ 
chusetts. quantities of said specially denatured alcohol contained in. 
to wit. two hundred barrels, with the intent and purpose of delivering 
the same at said Boston. Massachusetts, to Mario Ingraffia, late 
of the City of New York. State of New York, and Basil Sansone, 
Anthony Sansone, and John Earise, all late of the City of Boston. 
State of Massachusetts, and to other persons unknown, without said 
persons named or those unknown having first obtained permits on 
Forms 1476 and 1477. as required by Article 111 of Regulations 61 
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hereinbefore referred to, authorizing them or any of them to deal in 
or receive or possess the said specially denatured alcohol. 

And that you then and there further used the said specially 
91 denatured alcohol in violation of law and regulations in that 
4. On or about the said 30 and 31st days of July, 1923, or 
shortly thereafter, at Boston, Massachusetts, you, acting in conjunc¬ 
tion with the said Herman Chemical Company of Brooklyn, New 
York, as aforesaid, unlawfully did, through and by means of your 
officers and employees, and the Eastern Steamship Company, its 
officers and employees, all late of the said City of Boston, State of 
Massachusetts, deliver said specially denatured alcohol to Mario In- 
graffia, late of the City of New York, State of New York, and Basil 
Sansone, Anthony Sansone, and John Earise, all late of the City of 
Boston, State of Massachusetts, and to other persons unknown, with¬ 
out said persons named or those unknown having first obtained per¬ 
mits on Forms 1476 and 1477, as required by Article 111 of Regu¬ 
lations 01 hereinbefore referred to, authorizing them or any of them 
to deal in or receive or possess the said specially denatured alcohol. 

Dated this 23rd day of April, 1924. 

(Signed) C. R. NASH, 

Acting Commissioner of Internal Revenue. 

I do hereby certify that on the 24th day of April, 1924, 1 served 
the foregoing notice of citation on the Herman Chemical Company 
of Massachusetts, 493 C Street, South Boston, Massachusetts, a cor¬ 
poration at said South Boston, in the State of Massachusetts afore¬ 
said, by mailing by registered mail an original and executed copy 
thereof to Theodore I. Schwartzman, President, Herman Chemical 
Company, South Boston, Massachusetts, at the address above named. 

Date- this 24th day of April, 1924. 

(Signed) V. SIMONTON. 

(Receipt for registered article No. 824,259 attached.) 
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92 Exhibit “AT 

Treasury Department, Bureau of Internal Revenue 

Order to Show Couse II’/#// Permit Should A ot he Revoked. 

United States of America. 

Eastern Judicial District of Xeic York: 

In the Matter of Revocation of Permit No. 78, to Gyrate Denaturing 
Plant No. 111. Issued to Herman Chemical Company, 222-232 
Adams Street. Brooklyn, New York. 


To the Herman Chemical Company of Brooklyn, New York, a cor¬ 
poration; Theodore I. Schwartzmnn, President; Herman 1. Gold¬ 
man, Vice-President, the place of business of which corporation 
is Brooklyn, in the State of New York and within the Eastern 
Judicial District of New York: 

Whereas, upon examination of the official written report of John 
Christoforo. Divisional Chief Deputy Collector of Internal Revenue, 
District of Massachusetts, dated August 31, 1923, there appears to ho 
and I do hereby find that there is reason to believe that you have not 
in good faith conformed to the provisions of the National Prohibi¬ 
tion Act: 

Now, therefore, you are hereby cited to appear at Room 217 in the 
Postoftiee Building at the intersection of Washington and Johnson 
Streets, in the Citv of Brooklyn, State of New York, and 

ft 

93 within the Eastern Judicial District of New York, on Mon¬ 
day, May 12, 1924, at 10:09 o’clock in the forenoon, before 
James E. Jones. Assistant Prohibition Commissioner, then and there 
to show cause why permit No. 78. issued under the authority of the 
National Prohibition Act. to you, the said corporation above named, 
on January 5, and amended by applications approved on March 9, 
1923, and September 5. 1923, to operate denaturing plant No. Ill, 
at 222-232 Adams St., Brooklyn. New York, should not he revoked 
and canceled upon the ground and for the reason that you have not 
in good faith conformed with the provisions of the National Prohi¬ 
bition Act. in that at Brooklyn aforesaid, on, to wit. the 30th and 
31st days of July, 1923, you lawfully produced quantities of specially 
denatured alcohol, but did not. as required by Section 4. Title II of 
the said National Prohibition Act, use the said specially denatured 
alcohol as provided by law and regulations then in force, in that 
1. On or about said dates at Brooklyn aforesaid, you unlawfully 
did withdraw from your said denaturing plant and ship and deliver 
for shipment via the Eastern Steamship Company from said Brook¬ 
lyn to Boston, Massachusetts, consigned to the Herman Chemical 
Company, Boston. Massachusetts, quantities of said sneciallv de¬ 
natured alcohol, contained in, to wit, two hundred barrels, 
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(a) without having received from the said Herman Chemical 
Company, Boston, Massachusetts, a copy of a permit on Form 1477, 
approved by the proper Collector of internal Revenue, as required 

by Article 111 of regulations issued under authority of law 

94 by the Commissioner of Internal Revenue and approved by 
the Secretary of the Treasury, on January 31, 1920, entitled 

“Regulations No. 01; Laws and Regulations Relative to the Produc¬ 
tion, Tax Payment, Etc., of Industrial Alcohol and to the Manu¬ 
facture, Sale, and Use of Denatured Alcohol”; and 

(b) without, as required by Article 101 of the said Regulations 01, 
reporting on Form 1400, by delivering copies thereof to the govern¬ 
ment officer in charge of said denaturing plant, the details of the pro¬ 
duction of the said specially denatured alcohol so withdrawn and 
shipped and delivered for shipment, as aforesaid, that is to say, the 
alcohol and denaturants used and the specially denatured alcohol 
produced therewith; and without retaining at the said plant as a per¬ 
manent record one copy of the report on Form 1400; and 

(c) without, as required bv Article 10*2 of said Regulations 01, 
having reported on Form 1407 the details of the packages of spe¬ 
cially denatured alcohol tilled and withdrawn and shipped and de¬ 
livered for shipment as aforesaid, by delivering to the government 
officer in charge of the said denaturing plant copies of the said Form 
1407, showing the serial number, the brand or stencil upon the end 
of the packages, the name of the denature!*, the registry number of 
the plant, the district and state in which located, the contents of the 
packages in wine and apparent proof gallons, and the labeling of the 

packages as “Specially Denatured Alcohol,*’ together with the 

95 denaturing formula number; and without retaining as a per¬ 
manent record one copy of the said report on Form 1407 ; and 

(</) without, as required by Article 100 of said Regulations 01, as 
modified by Treasury Decision 3374, dated July 19, 1922, entering 
on a monthly record, Form 1408-D, complete details of the said 
specially denatured alcohol produced, withdrawn, and shipped or de¬ 
livered for shipment, as aforesaid, that is to say, details of the pack¬ 
ages produced, filled and withdrawn for shipment, including the date 
of production, formula number, wine gallons, that specially de¬ 
natured alcohol was produced: the date of tl le filling of the packages, 
serial numbers, number and kind of packages tilled, formula number, 
wine gallons, that the packages contained specially denatured alco¬ 
hol; and the date of shipment, the name of the person or company to 
whom shipped, the district and state to which consigned, the permit 
number of the consignee, the number and kind of packages, the serial 
numbers thereon, the formula number and wine gallons, and that the 
packages contained specially denatured alcohol; and without retain¬ 
ing, as a permanent record, a copy of said Form 1408-1), tilled out as 
required, and without delivering to the government officer in charge 
of said denaturing plant copies of said form so filled out, on the 5th 
day of the month succeeding the production, withdrawal, shipment 
and delivery for shipment of the said specially denatured alcohol as 
aforesaid; and 
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lit) (e) without, as required hv Article 105 of said Regulations 

61, reporting the withdrawal, shipment and delivery for ship¬ 
ment of the said specially denatured alcohol on Form 1473, by fur¬ 
nishing the government officer in charge of the said denaturing plant 
such forms in duplicate, showing thereon the name of the manufac¬ 
turer or person to whom the said specially denatured alcohol was con¬ 
signed, the number and serial numbers of the packages, the number 
of wine gallons shipped and the formula number thereof. 

And that you then and there further used the said specially de¬ 
natured alcohol in violation of law and regulations then in force in 
that 

(2) On or about the said 30th and 31st days of July, 1923, at 
Brooklvn aforesaid, vou unlawfully did withdraw from vour said de- 
naturing plant and ship and deliver for shipment via Eastern Steam¬ 
ship Company from said Brooklyn to Boston, Massachusetts, con¬ 
signed to the Herman Chemical Company, Boston, Massachusetts, 
quantities of said specially denatured alcohol, contained in, to wit, 
two hundred barrels, and then and there knowingly recorded and re¬ 
ported falsely on Forms 1400, 1497 and 140<S-I), more fully described 
in paragraph- 1 (M, (c), ami (d) hereof, which said description is 
hereby incorporated in and made a part of this paragraph, the said 
production, withdrawal, shipment and delivery for shipment as of 
completely denatured alcohol, when in truth and fact the production, 
withdrawal, shipment and delivery for shipment was of said specially 
denatured alcohol. 


And that you then and there further used the said specially de¬ 
natured alcohol in violation of law and regulations then in 
97 force, in that 

(3) On or about the said 30th and 31st days of July, 1923, 
at Brooklvn aforesaid, vou unlawfullv did withdraw from vour said 

» « » i 

denaturing plant and ship and deliver for shipment via the Eastern 
Steamship Company, from said Brooklyn to Boston, Massachusetts, 
consigned to the Herman Chemical Company at said Boston, Massa¬ 
chusetts, quantities of said specially denatured alcohol, contained in, 
to wit, two hundred barrels, with the intent and purpose of delivering 
the same at said Boston, Massachusetts, to Mario Ingraffia, late of the 
City of New York, State of New York, and Basil Sansone, Anthony 
Sansone, and John Earise, all late of the City of Boston, State of Mas¬ 
sachusetts, and to other persons unknown, without said persons 
named or those unknown having first obtained permits on Forms 
1470 and 1477, as required by Article 111 of Regulations 01 herein¬ 
before referred to, authorizing them or any of them to deal in or re¬ 
ceive or possess the said specially denatured alcohol. 

And that you then and there further used the said specially de¬ 
natured alcohol in violation of law and regulations in that 


4. On or about the said 30th and 31st da vs of July, 1923, or 

* %> 

shortly thereafter, at Boston, Massachusetts, vou unlawfullv did, 
through and by means of the Herman Chemical Company, its offi¬ 
cers and employees, and the Eastern Steamship Company, its officers 
and employees all late of the City of Boston. State of Massachusetts, 
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deliver said specially denatured alcohol to Mario Ingraffia, late of the 
City of New York, State of New York, and Basil Sansone, 

98 Anthony Sansone, and John Earise, all late of the City of 
Boston, State of Massachusetts, and to other persons unknown. 

without said persons named or those unknown having first obtained 
permits on Forms 1476 and 1477, as required by Article 111 of 
Regulations 61 hereinbefore referred to, authorizing them or any of 
them to deal in or receive or possess the said specially denatured 
alcohol. 

Dated this 23rd day of April, 1024. 

(Signed) C. R. NASII, 

Acting Commissioner of Internal Revenue. 

I do hereby certify that on the 24th day of April, 1924, 1 served 
the foregoing notice of citation on the Herman Chemical Company 
of Brooklyn, New York, a corporation at said Brooklyn, in the State 
of New York aforesaid, by mailing by registered mail an original and 
executed copy thereof to Theodore 1. Schwartzman, President, Her¬ 
man Chemical Company, Brooklyn, New York, at the address above 
named. 

Dated this 24th day of April, 1924. 

(Signed) V. SIMONTON. 

(Receipt for registered article #824,258 attached.) 

99 Exhibit B. 


United States or America, Complainant, 

vs. 

Herman Chemical Company, Brooklyn, New York, and Herman 
Chemical Company, Boston, Massachusetts, Respondent. 


Revocation Proceedings under Section 9, Title II, of the National 
Prohibition Act in the Matter of Collector's Permit No. 12, Issued 
to the Herman Chemical Company of Boston, and Collector’s Per¬ 
mit No. 78, Issued to the Herman Chemical Company of Brooklyn, 
to Operate Denaturing Plant No. 111. 


These companies are organized as separate and distinct corpora¬ 
tions under the laws of the States of New York and Massachusetts, 
with offices at Brooklyn, New York and Boston, Massachusetts. Mr. 
Theodore I. Schwartzman is president of both companies. 

The said companies are charged in the citation with not in good 
faith conforming to the provisions of the National Prohibition Act 
as follows: Withdrawing from the denaturing plant of the New York 
company at Brooklyn, shipping and delivering via the Eastern 
Steamship Company to Boston, Massachusetts, of 200 barrels of 

5—‘1333a 
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specially denatured alcohol without having received from the Her¬ 
man Chemical Company of Boston a copy of a permit on Form 1477, 
approved by the proper Collector of Internal Revenue, as required 
by the Regulations. Cnlawfully withdrawing from the denaturing 
plant of the Herman Chemical Company at Brooklyn, New York 
and shipping via the Eastern Steamship Company from Brooklyn to 
Boston, Massachusetts, of '200 barrels of denatured alcohol and then 
and there knowingly recording and reporting falsely on Forms 1460, 
1407 and 1408-1) the said product, withdrawal and shipment 

100 as completely denatured alcohol, when in truth and in fact 
the product, withdrawal and shipment was of specially de¬ 
natured alcohol. Cnlawfully withdrawing from the denaturing 
plant of the company at Brooklyn and shipping via the Eastern 
Steamship Company from Brooklyn to Boston. Massachusetts, of 
200 barrels of denatured alcohol with the intent and purpose of de¬ 
livering said 200 barrels of alcohol at Boston. Massachusetts, to 
Mario Ingraffia, Basil Sansone. Anthony San son e and .John Earise, 
and to other persons unknown without the persons named or those 
unknown having first obtained permits on Forms 1470 and 1477 as 
required by the Regulations of the Bureau of Internal Revenue. 
That the two companies, acting in conjunction, and through and by 
means of its officers and employees, the Eastern Steamship Company, 
its officers and employees, did unlawfully deliver said specially de¬ 
natured alcohol to Mario Ingraflia. Basil Sansone. Anthony Sansone 
and John Earise. and to other persons unknown, without the persons 
named or those unknown having lirst obtained permits in accordance 
with the Regulations of the Internal Revenue Bureau authorizing 
them or any of them to deal in. receive or possess the said specially 
denatured alcohol. 

Counsel for the companies entered various motions at the begin¬ 
ning of the hearing for the dismissal of the proceedings on the 
grounds that the citation had not been properly served on the Boston 
company and that the proceedings should have been instituted under 
Section 5 of the National Prohibition Act instead of Section tf These 
motions were over-ruled at the time hut were renewed by the com¬ 
panies at the close of the taking of tin* testimony in the case. 

101 whereupon they were again over-ruled, to which the com¬ 
panies excepted. Service of the citations had been previously 

admitted by the companies and shown to the satisfaction of the 
hearer. 

It appears from the testimony introduced on behalf of the Gov¬ 
ernment that on August IS. 102*1, the Collector of Internal Revenue 
at Boston, Massachusetts, received a letter from the Captain of Police 
Station No. 10. Roxburv, Boston. Massachusetts, to the effect that 07 
barrels of alcohol bearing the name of the Herman Chemical Com¬ 
pany had been seized and were held by the police; that between about 
the dates July 25 and August 5, 1020. the Herman Chemical Com¬ 
pany of New York shipped, via the Eastern Steamship Company to 
Boston, 285 barrels of denatured alcohol; that 85 of said 285 barrels 
were specially denatured alcohol and there was no controversy as to 
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said 85 barrels; that the brands and marks on 8 of the 07 barrels 
above referred to as having been seized, had been scraped oft’ and 
there were no marks or numbers on said 8 barrels. The remaining 
50 barrels were stenciled “Serial No. —, P. G. —, Proof —, W. G. 
—, and the name of the Herman Chemical Company, Denaturing 
Plant No. Ill, First District of New York, Formula 39-B”; that the 
records in the otiices of the Herman Chemical Company at Boston 
show that the company received 85 barrels of alcohol and the records 
of the Collector of Internal Revenue show such receipt. The records 
of the Eastern Steamship Company show that 235 barrels of alcohol 
had been delivered in Boston. The President of the Herman Chemi¬ 
cal Company admitted that 150 barrels of completely de- 
102 natured alcohol had been received but as the company was not 
required to keep any record concerning the same, no record 
was made of said 150 barrels; that the records of the Herman Chemi¬ 
cal Company of Boston further show that it received orders from Otto 
A. Both for 200 barrels of completely denatured alcohol, Formula 
No. 2; that said Both had paid the company for 150 barrels of such 
alcohol by checks No. 177 and 178 drawn on the First National Bank 
of Boston, Massachusetts, on or about July 31, 1923, for $12311 and 
$2,460.12, respectively, but the records do not show the delivery of 
the 150 barrels of alcohol to the said Both except by what was termed 
a “book transaction.” 


The Police Captain who made the seizure of the 67 barrels of 
alcohol in the premises at No. 1270 Columbus Avenue, Boston, states 
that he found Mario Ingraffia and two other men at 1270 Columbus 
Avenue and engaged Mr. Ingraffia, who appeared to be the spokes¬ 
man for the party, in conversation. Ingraffia stated that the barrels 
contained denatured alcohol which he had purchased from a broker 
in New York City; that the barrels in the cellar were part of a lot of 
105 barrels which bad been consigned to him via the Eastern Steam¬ 
ship Company and that the difference between the 67 barrels and the 
105 barrels had been sold, but Ingraffia refused to give the names of 
the purchasers to the Police Captain. Ingraffia was asked as to why 
the 8 barrels had been scraped but be made no explanation in the 
matter. Later a truck arrived at the building and the driver, An¬ 
thony Sansone, came into the building and stated, upon inquiry, that 
he came for the purpose of hauling some barrels containing a 
103 liquid from the place. He stated that be bad taken 8 barrels 
from the building to Hay market Square where he turned the 
truck over to a person who was unknown to him. He then waited 
for about two hours when the truck was returned to him empty. 

Mr. Schwartzman, the President of the respondent companies, was 
interrogated concerning the 150 barrels of alcohol and agreed to 
assist the investigating officer to ascertain the disposition of said 150 
barrels. Mr. Schwartzman exhibited to the investigating officer 


orders, dated July 20 and 25. 1923, from Mr. Otto A. Both, 234 Con¬ 
gress Street. Boston, for 150 barrels of No. 2 completely denatured 
alcohol. These orders were forwarded to the Chemical Company of 
New York, and on July 30, 1923, 50 barrels of denatured alcohol, 



68 


THE HERMAN CHEMICAL COMPANY VS. 


Serial Nos. G587 to 6683. were shipped to the company. On July 
31, 19*23, 100 barrels of denatured alcohol. Serial Nos. 6755 to 6854, 
were shipped to the Boston company. According to tin* records of 
the Boston company, the bills of lading for these two shipments were 
turned over to a rcpiesentative of Mr. Otto A. Both and entries were 
shown to the investigating officer that the Herman Chemical Com¬ 
pany of Boston was given two checks. Nos. 177 and 178. drawn on the 
First National Bank of Boston for $1*231.11 and $*2460.1*2 in pay¬ 
ment for the 50 and 100 barrels of alcohol, respectively. 

The records of the Eastern Steamship Company show that the bills 
of lading for the 50 barrel lot and the 100 barrel lot of denatured 
alcohol had been surrendered and the goods delivered to a Mr. 
Ingraffia. 

Mr. Both states that on August S. 9 or 10. 19*23, Harry (ireen- 
baum, of New York, called him on the telephone at his place 

104 of business, *231 Congress Street, Boston, and told him that he 
had a customer in Boston for 150 barrels of completely de¬ 
natured alcohol and asked if la* would allow the alcohol to be billed 
to Mr. Both. Mr. Both agreed to handle the transaction. lie heard 
nothing more concerning the matter until August 10, 1923, on which 
date a man, whose name was unknown to him. entered his place of 
business and presented to him bill No. 1*20, dated August 1. 19*23, 
from the Herman Chemical Company of Massachusetts, Inc., 49)1 
“C” Street, South Boston, for 50 barrels of completely denatured 
alcohol, Formula No. *2. Serial Nos. 6387 to (>636. at a total price of 
$1*231.11 ; also bill No. 121. dated August *2. 19*23. from the Chemical 
Company for 100 barrels of completely denatured alcohol. Formula 
No. 2, Serial Nos. 6755 to 6854, at the price of $2,460.12. The 
stranger then said that Harry (ireenbaum had sent him to Mr. Both 
and asked if Mr. Both understood the phone message about the de¬ 
natured alcohol No. *2 mentioned in the hills. Mr. Both replied that 
he did, whereupon the stranger gave him $3,691.23 in cash and 
asked Mr. Both to give him a check for that amount payable to the 
Herman Chemical Company of Massachusetts and he would give 
Mr. Both the receipted hills for the alcohol. Mr. Both stated that 
this amount of money in cash aroused his suspicion and he refused 
to give the check to the stranger until he could learn from the bank 
whether or not the money was genuine. After learning that the 
money was genuine, lie gave the stranger a check, dated August It). 
1923. No. 177 . on the First National Bank of Boston, for the sum of 
$3,691.23. This canceled cheek, which had been paid through the 

bank, is now in possession of Mr. Both, and bears the indorse- 

105 ment of the Herman Chemical Company of Massachusetts, 
Inc., by William J. Birkin. Mr. Both further stated that he 

never received anv of this alcohol and knows nothing of its final 
disposition. The above described check. No. 177, was ottered in 
evidence by the (lovernment and later withdrawn upon a photostat 
copy thereof being left in tin' file. Although conflicting affidavits 
were first given, the date of this cheek corroborates his last affidavit. 

An examination of the 67 barrels of alcohol under seizure bv the 
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police and stored at 1270 Columbus Avenue, Boston, shows that 3 
barrels, Serial Nos. 6088 , GG17 and 0634, belong to the first lot of 50 
barrels above referred to. Fifty-six barrels bearing various serial 
numbers from 0760 to 0850, but not running in consecutive order, 
are a part of the 100 barrel lot above referred to. The manager at 
the warehouse informed the investigating officer that this alcohol 
was stored in the name of John S. Robinson on August 3 and 5, 
1923, and that no record was kept of the merchandise which entered 
or was removed from the premises as the entire cellar or vault was 
rented. 

The records of the Steamship Company further show that 150 
barrels of denatured alcohol, shipped hv the Herman Chemical Com- 
panv of Brooklvn. New York, on Julv 30 and 31, 1023, in the steam- 
,i,i, >s Calvin Austin and Northland, were delivered to M. Ingraflia on 
August 1 . 2 and 4, 1023. These records further show that upon the 
presentation of the original bill of lading and the payment of $100 
in cash, the 50 barrel lot of alcohol was delivered, and that upon the 
presentation of the original bill of lading and a check for 
100 $ 110 . the 100 barrel lot of alcohol was delivered by the Steam¬ 

ship Company. 

From testimony given hv (Seorge A. Campbell. No. 5 Monument 
Street. Charleston. Massachusetts, in an affidavit executed on January 
15, 1024, it ap]tears that said Campbell was engaged on August 4, 
1023, to haul on his Kellv-Springfield truck. Massachusetts Regis¬ 
tration No. BGS820. two loads of barrels of alcohol from India Wharf, 
Atlantic Avenue, Boston, to the warehouse of ihe Columbus Avenue 
Storage Company. 1270 Columbus Ave.. Roxbury, Massachusetts. 
One load consisted of 21 barrels and the second load of 18 barrels. 
I pon his return to the wharf, as directed by an Italian at the ware¬ 
house 1 , expecting to receive another load, he could find no one at the 
wharf connected with the alcohol and was not furnished a third load 
and was unable to locate the owner of the 30 barrels which he had 
hauled from the wharf or to collect his charges at the rate of 50^ per 
barrel for said two truck loads of alcohol. 

It appears further from an affidavit executed by George R. Miller, 
Chief Clerk of the Eastern Steamship Company. Boston, Massa¬ 
chusetts. that between the dates August 1 and 4. 1023. the Eastern 
Steamship Company delivered to M. Ingraflia. 150 barrels of alcohol; 
that two lots, one consisting of 21 and the other of 18 barrels, were 
deliveied to truck B08820. identified in the preceding paragraph as 
the truck owned by George A. Campbell. 

On October 21. 1023. William E. .1. Sullivan, a General Prohibi¬ 
tion Agent, took two four-ounce samples from each of the 07 barrels 
of alcohol seized hv the Roxbury Police and stored at 1270 
107 Columbus A venue. Boston. These samples, upon being tested 
by a chemist in the Internal Revenue Bureau at Washington, 
H. O.. showed the contents of said G7 barrels <0 he specially de¬ 
natured alcohol. Formula 30-B, and that the samples contained no 
other denaturant. no wood alcohol and no pyridine base. 

While the records of the Herman Chemical Company of New York 
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show the shipment of 150 barrels of denatured alcohol involved as 
completely denatured and the records of the company at Boston dis¬ 
close the same facts, and the payment by Otto A. Both of two in¬ 
voices covering 50 and 100 barrels of completely denatured alcohol, 
respectively, on or about July 31. 1023, which was prior to the actual 
delivery in Boston of the full 150 barrels in question, I am not con¬ 
vinced as to the correctness or accuracy of said records, particularly 
in view of the fact that the purchaser of the alcohol has produced a 
canceled check. No. 177. dated August 10. 10*24, showing the pay¬ 
ment to the Chemical Company of $3,001.23 for 150 barrels of de¬ 
natured alcohol. 

The respondent companies contended, without offering any proof 
to substantiate the same, that the contents of the 07 barrels of alcohol 
seized bv the Koxburv Police and stored in the Columbus Avenue 

•> c. 

Warehouse, had been tampered with by the removal of the original 
contents and the substitution therefor of the alcohol contained therein 
at the time of seizure. 

After a verv careful consideration of ;ill the evidence and exhibits 
offered at the hearing, I lind that the charges against the company 
of not in good faith conforming to the provisions of the National 
Prohibition Act. as set forth in the citation, viz: the with- 
108 drawal ami shipment from Brooklyn, Now York and Boston, 
Massachusetts of 150 barrels of specially denatured alcohol 
and the delivery to a person or persons not authorized to receive the 
same, and that the alcohol was carried on the records of both com¬ 
panies as completely denatured alcohol, whereas it was in fact 
specially denatured alcohol, have been sustained. 

The permits in question are. therefore, hereby revoked and can¬ 
celed. 


haf. 


B. r. STEELE, 


Hearing Offirrr. 


Approved: August 28. 10*24. 

B. A. HAYNES, 

I *roh i hit inn C nnnn iw inner. 
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Exhibit “C.” 

In the Supreme Court of the District of Columbia. 

Equity. No. 41839. 

The Herman Chemical Company, a Corporation, Plaintiff, 

vs. 

A. \V. Mellon, Secretary of the Treasury, et al. 

Abstract of Testimony Taken in United States of America, Plaintiff, 
vs. Herman Chemical Company, 493 “C" Street, Boston, Mass., 
and Herman Chemical Company, 222-23*2 Adams Street, Brook¬ 
lyn, Xcw York, Respondents. 

109 Revocation proceedings under Section 9, Title II, of the Na¬ 
tional Prohibition Act, in the matter of revocation of Col¬ 
lector's Permit No. 12, issued to the Herman Chemical Company 
of Massachusetts, and Collector’s Permit No. 78, to operate a de¬ 
naturing plant, No. Ill, issued to the Herman Chemical Co., of 
Brooklyn, New York. 

Hearing was held in Room 223. Postollice Building, Brooklyn, 
N. Y., beginning May 12, 1924 at 10:30 A. M., before Benjamin U. 
Steele, Hearing Otliccr, pursuant to authority granted to said Steele 
May 10, 1924. by C. R. Nash, Acting Commissioner of Internal 
Revenue. 

John Christoforo, a witness on behalf of the complainant, testi¬ 
fied in substance as follows: 

He is Deputy Collector of Internal Revenue. District of Massa¬ 
chusetts; his duties include the inspection of premises of denatured 
alcohol permittees. In official capacity he examined the premises 
of the Herman Chemical Company, 493 Street. Boston, Mass. 
(R. 42.) 

After a letter was received from the Police Department he found 
from his office that the Herman Chemical Company held Permit 
No. 12 for that District, and then went to the office of the Eastern 
Steamship Company. Atlantic Avenue, Boston, to ascertain what 
goods the Herman Chemical Co. had received under said permit. 
The records of the Eastern Steamship Company show that under 
their permit, or during the time that the Herman Chemical Company 
of Boston, held the permit they received the following amounts: 


July 26, 1923,- 

— 60 barrels denatured 

alcohol 

“ 30, 1923.- 

- 30 

»< il 

n 

“ 31, 1923.- 

-100 

u a 

il 

August 6, 1923,- 

- 23 

a a 

ll 

Total. 

235 

it If 

a 
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110 After his visit to said steamship company he went to his 
own office and found the forms sent in by the Herman Chemi¬ 
cal Company, showing the amounts of denatured alcohol and specially 
denatured alcohol they had received up to that time. The form 
showed that on July 20, 19*23 they received 50 barrels of specially 
denatured alcohol. Formula 39-B, Serial Xos. 0100 to 0108 and 0440 
to 6480. 

On the same day they received 10 barrels of specially denatured 
alcohol, Formula 39-A, Serial Xos. (>401 to 0500. 

August 7, 1023 they received 25 barrels of specially denatured 
alcohol. Formula 39-B. Serial Xos. 71 S3 to 7207. a total of 85 barrels 
specially denatured alcohol. ( K. 45-40.) 

He again went to the office of the Herman (’hemieal Company and 

met Mr. Bcrkin. Manager of the company, who showed the records 

of the 85 barrels which cheeked absolutely with the records of the 

* 

Internal Revenue office—thinks Mr. Schwartzman was there. Ilo 
advised Mr. Bcrkin of the seizure of 07 barrels at the storage ware¬ 
house, #1270 Columbus Avenue, Roxbury. Mass., which bore the 
stencil of the Herman Chemical Company permit #111. District of 
Xew York. ( B. 47.) 

He got the serial numbers from 50 of the 07 barrels, which had 
been seized by the police, and were at said storage warehouse. The 
other 8 barrels had been scraped, brand-new. On the 59 barrels 
there was stenciled serial Xo. 0. 1*. (J.. Proof ISO \V. (J.. giving wine 
gallons and Herman (’hemieal Company. District of Xew York 
#111. They showed they were 30-B. This was about the 

111 23rd of August. 

The 85 barrels were complete and regular in that they had 

them on the premises and were the same barrels of which they had 

record. Both Mr. Belkins and Mr. Schwartzman were there at the 

time. The latter came to the office of the Collector of Internal 

Revenue and took witness to the office for the purpose of showing 

him the records. They and Deputy Collector McIntyre arrived at 

the office of Mr. Schwartzman. and the latter showed the records 

showing the 85 barrels were on hand and they verified that fact bv 

inspecting the barrels. Witness advised Mr. Schwartzman that 67 

barrels had been seized bv the Roxhurv Police, which bore the stencil 

• • 

mark of the Herman Chemical Company of Xew York; that witness 

had l>een to the office of the Fastern Steamship Company where hi* 

records showed that thev had received onlv 85 barrels and “m/r” 

• • 

records showed they had received only 85 barrels, and the records of 
the Eastern Steamship Company showed 2->-7 barrels, and that there 
was 150 barrels unaccounted for. and Mr. Bcrkin said: ‘‘Oh. yes, we 
had 150 barrels come in in completely denatured alcohol but we are 
not required to keep any record of that.” Witness agreed with him 
and asked him if he could show what had been done with the 150 
barrels and he went over to the records ami proceeded to show the 
witness. The records showed some orders from Otto A. Both, #231 
Congress Street. Boston. Mass., ordering 200 barrels of completely 
No. 2 denatured alcohol. The order was dated July 20. 1023; it was 
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regular order on the request of the Boston Herman Chemical Com¬ 
pany, for 50 barrels, consigned to Otto A. Both, and they 
112 pulled out a large check book showing witness where they 
had received payment from Otto A. Both by check and drawn 
on the First National Bank of Boston for $1,231.11, supposed to be 
check No. 177 in payment of the 50 barrels, the serial numbers on 

each were 0587 to 005G. In the hook was also an entry of Check 

* 

No. ITS, drawn on the same bank for $2,400.12. This was in pay¬ 
ment of a lot of 100 barrels. Serial Nos. (>755 to 0854. (R. 51.) 

]>id not see checks, hut did the book entries. He was told that the 
Bill of Lading for the goods was delivered to the person who had 
paid for them, apparently Otto A. Both. lie was shown the receipts 
for both of these lots consigned to Otto A. Both; they were dated 
July 31st. The serial Nos. on the barrels seized by the police were 
as follows: 3 hands. Serial Nos. (>588, (>017 and (>(>34 belonging to 
the first lot of 50 barrels. The serial numbers are as follows: 


(>844 

6786 

6827 

6804 

6767 

6835 

(>773 

(>841 

6783 

6760 

(>840 

(>826 

6793 

(>765 

6816 

6818 

6805 

6761 

6802 

6784 

6797 

6849 

(>774 

6767 

6822 

6837 

6847 

6820 

6839 

6812 

6757 

6764 

6814 

6838 

6851 

6770 

6798 

6810 

6825 

6806 

6801 

6824 

6809 

6834 

6789 

6782 

6842 

(*>791 

6780 

6836 

6850 

6833 

6795 

6813 

6766 

6771 


(K. 53.) 


These 59 barrels were all in good condition as far as he could 
observe, as to marks, lirands. symbols, etc., and were in regular form 
(R. 61.) 


( pon cross examination ho testified the seizure of the 67 barrels 
was made bv the Boston Police August 1 1, 1923. He learned about 
it about August 18 and went to the Herman Chemical Corn- 
113 panv about the 20th. (R. 63.) 

Mr. Schwartzman got in touch with witness about four days 
later and the latter told him that there were 67 barrels in the Rox- 
burv warehouse that hole the name of the Herman Chemical Com- 
panv. Mr. Schwartzman showed witness a copy of an order sent from 
the Boston company — the New York company for completely de¬ 
natured alcohol: order was dated July 20, 1923 from Otto A. Both 
to Herman Chemical Company of Boston, and immediately for¬ 
warded to the Herman Chemical Company of New York. (R. 65.) 
The lettering on the barrels was legible. ( R. 70.) 

Both said the 200 barrels never came into his possession. When 
Mr. Schwartzman went with witness to the warehouse where the 07 
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barrels were seized Mr. Schwartzman said: “Well, they look like our 
barrels—I would not say. 1 want to go to New York and check up 
on our plant.*’ Mr. Schwartzman examined 7 or 8 barrels. John 
Robinson, who was supposed to have rented the place, could not be 
found. (R. 70.) 

When barrels are re-used they must be scraped, and new symbols 
put on. If barrel had been scraped the lettering would be a bit 
uneven. The marks were stenciled on in black paint. At time of 
last visit to the warehouse Ik* had not noticed anv difference in the 
marks and the other identifying symbols except for the mould and 
dampness—last time about two inches of water in the cellar. (R. 82.) 

lie got the statement from Mr. Bcrkin or Mr. Schwartzman, or 
Mr. Bcrkin in the presence of Mr. Schwartzman that Mr. Berkin 
delivered the hills of lading to some representative of Otto A. Both. 
( R. N4 •) 

11 1 The 50-barrel lot was delivered July .‘>1, and the 100-barrel 
lot on August 1st and 2nd. ( R. 80.) 


William L. J. Sullivan, witness on behalf of the Government, 
testified in substance that he is a General Prohibition Agent, Head¬ 
quarters Boston. Ih* went with Deputy Collector Howe and Cap¬ 
tain Gallivan and two Policemen. October ->1, 1928, and took two 
4-ouncc bottles of alcohol from each of the 07 barrels in the cellar of 
the warehouse. Of the 07 barrels, 59 were marked with the name of 
the Herman Chemical Company, Brooklyn, New York, and bore 
serial numbers. 8 of the barrels had been scraped. (R. 94.) 

Two agents bored holes and withdrew samples of alcohol, brought 
the bottles to witness, who corked the bottles, agent called the serial 
number of the barrel and witness wrote it on the label and pasted 
the label on the bottle. He identified them bv his official labels. 
After the labels were placed on the bottle Agents I xml. Powers, 
Lovette and Gills, and the witness returned to the office of the Di¬ 
visional Chief, and scaled the bottle with sealing wax, covering cork 
and neck of bottle, and imprint of prohibition agent’s badge was 
placed on scaling wax. (R. 95-90.) 

The 104 bottles were in his custody until he took them to tin* Di¬ 
visional Chief's office; the bottles were new. After they had been 
sealed they were packed in a box. the box nailed up and consigned to 
Major Haynes, in care of the Industrial Alcohol and Chemical 
Division. Washington. D. C. They were shipped November 2. on 
Government bill of lading, via American Railway’ Express. 
(R. 90.) 

11.> Agents Lord. Powers. Lovette and (Jill also initialed the 
labels. ( R. 97.) 

I pon cross examination the witness testified that 5 agents were in 
the warehouse from about 11:80 A. M. to 4:00 or 4:80 P. M. 
(R. 101.) 

Cpon re-direct examination the witness testified that the serial 
numbers of the barrels from which the samples were taken: 
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6782 

6774 

6766 

6806 

6767 

6805 

6820 

6812 

6795 

6851 

6789 

6634 

6764 

6810 

6780 

6791 

6822 

6797 

6588 

b 1 5 < 

6839 

6617 

6600 

6844 

6818 

6802 

6820 

6798 

6850 

0809 

6838 

6840 

6849 

6825 

6793 

6827 

6784 

6783 

6824 

6760 

6834 

6755 

6761 

0830 

0804 

6077 

07 /1 

0813 

0709 

6835 

084 1 

6847 

0773 

0843 

0833 

6814 

6837 

6801 

6786 



Resides tlio serial numbers were the words “Specially Denatured 
Alcohol. Formula 39-B, W. G..° and giving the number of wine 
gallons contained in each barrel. They differed. And then the 
words. “Herman Chemical Company. Denaturing Plant. #111, 
First District of New York." (R. 114.) 


At this point it is agreed by the counsel for the Government and 
the respondents that the respondents never sent the Government a 
pink slij). it being agreed that that is for specially denatured alcohol. 

That the testimony of Mr. Grigsby, the Chemist, is to he the 
110 same as at the former hearing, and that Mr. Grigsby has made 
a personal search of the records of his particular section in 
the Prohibition I’nit and has failed to find pink slips, Forms 1470 
showing separate deliveries of 50 barrels and 100 barrels of denatured 
alcohol from the Herman Chemical Company, of Brooklyn, New 
York, to the Herman Chemical Company, of Boston, Mass., on duly 
00th or 01st. 1020. and that the testimony of the witness Grigsby, 
introduced at the former hearing will he accepted and incorporated 
in the record of this hearing. (R. 110.) 


Earl <-. Grigsby testified that he is Chief of the Denatured Alco¬ 
hol and Wine Section. Prohibition Cnit. Washington. I). C., and 
receives the official reports covering production, sale and use of de¬ 
natured alcohol. (R. 11<S.) 

The witness identified two forms, marked “Government Exhibit 
12A and 12B,” dated July JO, 1023, headed “Details of packages 
filled at denaturing plant of Herman Chemical Company, Plant 111, 
located at 220-232 Adams Street, in the First District of New York, 
100 barrels packages, completely denatured alcohol, Formula No. 2, 
under Title 111 of the National Prohibition Act,” giving the serial 
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numbers with details, from 6587 to 6686 inclusive, and signed “Her¬ 
man Chemical Company.” and also a like heading, dated July 31, 
1923, “Government Exhibits UA and 14B,” for 100 barrels of com¬ 
pletely denatured alcohol, giving serial numbers 6755 to 6854, in¬ 
clusive. and signed by the Herman Chemical Company. 

(Inspection of Exhibits tendered.) (R. 120-121.) 

Witness identified reports. Treasury Department Forms, 

117 1468A, 1468B. 1468C, 1468D, and 1468H, and said: “These 
reports taken together, compromise the monthly report of a 

denaturer. covering his transactions at the denaturing plant. Form 
146NA shows the quantity of alcohol received for denaturization, the 
quantities used for denaturization, and the different formulae bv 
which they are denatured and the quantities of alcohol removed for 
shipment piior to denaturization. Then at the close of the month 
that is summarized on the form. Form 1468B contains a report of 
the different quantities of denaturants used from day to day in de¬ 
naturing alcohol. Form 1468C is a summary of Form 146SB and 
shows in addition the quantities of denaturants on hand the first of 
the month, the quantities received during the month and the quan¬ 
tities that they had the last of the month. Form 146SD shows the 
quantities of denatured alcohol produced, the different formula? of 
the denatured alcohol, the quantities it filled in to packages and the 
serial numbcis of packages and the formula of the contents; also the 
quantities of denatured alcohol shipped out during the month, giving 
the name of the consignee. District and State, permit number, num¬ 
ber of packages, serial numbers, and the quantity and formula of 
each shipment.” (R. 124.) 

These are monthly reports and are required to be prepared in trip¬ 
licate. one copy to send to tin* Collector, one copy to the Commis¬ 
sioner and one copy is retained by the denature]’ as a permanent 
record. These papers were received in evidence against the Herman 
Chemical Company of New York and are marked “Government Ex¬ 
hibits 15A.” and “16A.” “15A” purports to be signed by 

118 the Herman Chemical Company. T. I. Schwartzman. Presi¬ 
dent under seal, ami are headed denatured alcohol, produced 

and disposed of at denaturing plant H 1 11, of the Herman Chemical 
Company. First District of New York. Month of July, 1923. under 
Title III of the National Prohibition Act. Under the heading, 
“phippi'd to.” among others is July 26. 1923, Herman Chemical 
Company, of Mass.. 50 packages. Serial Nos. 6100 to 6108, 6100 to 
6480. Special Denaturing Formula No. 39B. Wine Gallons 2523.89. 
On same date to same consignee. 10 packages. Serial Nos. 6491 to 
6500, Special Denaturing Formula 39A. Wine Gallons 508.97. July 
30. to same consignee. 50 packages. Serial Nos. 6587 to 6636. com¬ 
pletely denatured Formula No. 2. 2564.83 wine gallons. Govern¬ 
ment Exhibits “15A.” “15C,” “15G. r with intervening Exhibits are 
one series of reports for the month of July and are signed, “Herman 
Chemical Company. T. T. Schwartzman, President.” 

Reports of Ethyl alcohol received and disposed of at the denatur- 
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ing plant No. Ill of Herman Chemical Company, First District of 
New York, for the Month of August, 1923 and signed by the Her¬ 
man Chemical Company by T. 1. Schwartzman, and under seal, and 
sworn to on the 5th day of September 1923, are also identified by the 
witness and introduced in evidence as Government Exhibits ‘‘IGA,” 
“16B,” “16D,” “16E,” “IGF” and “16G” and under the title, De¬ 
natured Alcohol produced and disposed of at Denaturing Plant No. 
Ill of Herman Chemical Company, First District of New York, for 
the Month of August, 1923, under Title III of the National Prohi¬ 
bition Act, under date of August 1, 1923, is the following: 

119 “Shipped to Herman Chemical Company of Mass., 493 “C” 
Street, S. Boston, 100 bbls., Serial Nos. 6755 to 6854, com¬ 
pletely denatured. Formula No. 2, 5125.25 wine gallons. August 
7th, to same Consignee, 25 barrels, serials Nos. 7183 to 7207, Special 
Denatured Alcohol, 39B, 1273.63 Wine Gallons. 

The 5125 gallons of denatured alcohol, complete Formula 2, 
shown produced on the daily report, Form 1466. are likewise shown 
produced on the monthly report, Form 1468-D. This entry reads: 
“July 31, formula 2, 5125 gallons.” This denatured alcohol is 
shown on Form 14G8-D, as transferred to packages on July 31st, as 
follows: Serial Nos. G7G5 to 6854. 100 packages, formula 2, 5125.25 
wine gallons * * *. “These 100 packages are shown on the 

monthly report, Form 14G8-B as shipped August 1st, to the Herman 
Chemical Company of Massachusetts, 493 “C” street, * * * 

Serial Nos. 6755 to 6854, completely denatured alcohol formula 2, 
containing 5125.25 gallons. That completes the tracing of the pack¬ 
ages * * *. (R. 131-132.) 

“The denaturer, the shipper, makes out a special report on the day 
he makes his shipment of specially denatured alcohol Form 1473; 
on completely this report is not made.” (R. 132.) 

“An audit of these reports shows that at the time these 100 pack¬ 
ages were filled these 5125 wine gallons were the only denatured 
alcohol that the denaturer had possession of to fill the packages 
with.” He personally made the audit. (R. 138-139.) 

Bv stipulation of counsel the testimony of the Chemist, 

120 D. C. K. Robey, taken at the previous hearing, was made part 
of the record in this hearing. He testified that he is em¬ 
ployed in the Laboratory of the Industrial Alcohol and Chemical 
Division, Treasury Building, Washington, D. (’., Bureau of Internal 
Revenue, and has been so employed about three and one-half years, 
and has practically made every sort of analysis that comes in, and 
mostly alcohol; he has examined thousands of samples of alcohol; 
he used to handle all the liquor cases in Philadelphia and Pitts¬ 
burg, and a number of the Western District. Indicating his eleventh 
note-book, he said: “There are approximately 500 or 600 in each 
book.” He identified Government Exhibits “19A” to “19B,” in¬ 
clusive, and said he brought them from Washington. He first saw 
those bottles on the 13th day of November, 1923, when they came 
into his possession. They were sent by express, wax-sealed to the 
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Industrial Alcohol and Chemical Division—184 bottles, 87 dupli¬ 
cates. He made a chemical analysis to determine what the liquid 
was that was contained in those 184 bottles; he examined all of them; 
They all contained the same substance, “with the exception of one 
containing a fraction—approximately the same thing; that is to sav, 
the alcoholic content was practically the same, the ester contained 
was pretty nearly the same, except in one which was a little off—I 
don't know why. (R. 140-14*2.) Generally speaking, the analysis 
showed high-proof alcohol, denatured, with between 1 and 2.0.1% of 
diethylphthalate * * * It is approximately 80B specially de¬ 
natured alcohol * * * The seven samples before you contained 

no wood alcohol, the others were not examined for wood 

121 alcohol.” (R. 148.) 

There was no indication of pyridine base. Witness pro¬ 
duced the card record upon which he made the notations covering 
the 184 samples analyzed by him. The cards were offered and re¬ 
ceived in evidence. ( R. 144.) 

Upon cross examination he testified that when he examined and 
analyzed these samples he was looking for any denaturing material 
as given in Regulations 81. Revised. “There are actually on hand 
formula* of specially denatured, and 7 for completely denatured.” 
In this case he looked for every one in the ingredients which the 
Government! allows to be used in making out these formula*. (R. 
141.) 

From the examination of the samples before him, so far as he is 
concerned, he would sav thev are unfit for beverage purposes. ( R. 
148.) 

“I don’t think any of us drink alcohol that runs as high as 180 
proof.” These approximates that much to slightly under. ( R. 
147.) The samples are not in exact accord with the formula* set 
out under the Regulations under Formula 89-B. ( R. 1.12.) “Quali- 
tativelv, thev are all in accordance with 80-B. (R. 1.14.) “I will 
state that completely denatured alcohol is unfit so nobody will drink 
that as such, but specially can be drunk.” Diethylphthalate is never 
used in completely denatured alcohol. ( R. 1.10.) 

Agent Sullivan, upon being recalled, testified that he made an 
examination particularly with reference to the 1.10 barrels of de¬ 
natured alcohol shipped to the Herman Chemical Company of Bos¬ 
ton, by the Herman Chemical Company of Brooklyn, started May 2, 
1924, accompanied by General Prohibition Agent Frank R. 

122 Lord. (R. 180.) They first went to the Police Station No. 
10, Roxbury. Mass., and interviewed Captain Gallavan. then 

went to #1278 Columbus Avenue. Roxburv. to the Storage Ware- 
house, and were admitted bv Agent Crabtree. The 87 barrels are 
now stored there, being the same 07 from which they took samples 
on October 81. 1928; tin* barrels were practically in the same condi¬ 
tion except for a covering of mould on nearly all the barrels, and 
some were leaking slightly. The stenciling on the barrels of May 2. 
was blurred slightly—on some barrels more than others, but he could 
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not swear that it had changed any since October 31st. lie would 
say from his examination that the barrels had been scraped, at least, 
once. (R. 162.) 

On January 7, 1924, the witness visited the office of the Eastern 
Steamship Company, Boston, Mass. He knows Timothy J. Ahern, 
Chief Clerk of the Eastern Steamship Company, and saw him on 
that day. Witness identified the affidavit of said Ahern, and that 
he signed it voluntarily. Over objection the affidavit was offered and 
received in evidence, and marked “Exhibit X.” (R. 167.) The 

affidavit mentioned above, reads as follows, to wit: 


County of Suffolk, 

Boston, Mass., ss: 


“January 7, 1924. 


I, Timothy J. Ahern, of the City of Boston, in the State of Massa¬ 
chusetts, in the County of Suffolk, of lawful age, being first duly 
sworn, upon oath depose and say: 

That 1 am Clerk of the Metropolitan Line of the Eastern Steam¬ 
ship Company and have access to its records: 

That upon examination the said records show the following 
amounts of denatured alcohol shipped bv tlie Herman Chemi- 
123 cal Company of Brooklyn, X. V., on July 30, 1923, and July 
13, 1923, consigned to the Herman Chemical Co. of Boston. 
Mass., were signed for and delivered to the following persons on the 
dates shown below: 


Aug. 1, 1923, In bbls. 
Aug. 2, 1923, 4 bbls. 
Aug. 2, 1923, 31 
Aug. 4, 1923, In 
Aug. 4, 1923, IS 
Aug. 4, 1923, 21 
Aug. 4, 1923, IS 
Aug. 4, 1923, IS 
Aug. 4, 1923, 10 

(Signed) 


u 


u 


u 


u 


to M. Ingraffia, Truck #B-3.V>17. 
to M. Ingraffia, Truck #B-02270. 
to M. Ingraffia, Truck #B-7>13ir>. 
to M. Ingraffia, Truck #B-19011. 
to M. Ingraffia, Truck #B-o009.">. 
to M. Ingraffia, Truck #B-6SS29. 
to M. Ingraffia, Truck #B-0SS29. 
to M. Ingraffia, Truck #B-19011. 
to M. Ingraffia, Truck #B-f>0095. 

TIMOTHY J. AIIERX, 

Met. S. S. Co., Clerk 


Subscribed and sworn to before me this 7th dav January 1924. 

WILLIAM L. J. SI LLI VA X, 

General Prohibition Agent.” 


At the time the affidavit was taken Mr. Ahern was dcliverv clerk. 
(R. 167.) 

“I, in company with Frank R. Lord, visited the office of the Col¬ 
lector of Internal Revenue, and examined the files of that office per¬ 
sonally. We examined the card index, bound books Xos. 1 and 2, 
and searched the files to ascertain whether or not there were any 
permits held in that office by Otto A. Both, John S. Robinson, 
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Mariano Ingraffia, Basil Sansone, Anthony Sansone, John Earice. 

They also looked for the name of McClellan Brothers, and the 
124 Columbus Avenue Storage Warehouse Co., Inc. We also 
examined the files to see whether or not there were any forms 
1473 on tile under any of these names, and we found none. Neither 
were there any Forms 1477 on file under the names of any of these 
persons.” (R. 108.) 

“After a personal examination of all the records pertaining to de¬ 
natured alcohol on tile in that office, 1 was unable to lind any govern¬ 
ment record pertaining to any of the afore-mentioned men. * * * 

That also includes permits. W’e then visited the office of the Federal 
Prohibition Director and examined the agents’ files in that office and 
were unable to find anv record of anv of those men in that office.” 
On or about May 7, 1924 he again visited the office of the Metropoli¬ 
tan Lines of the Eastern Steamship Company, Boston, Mass. (B. 
171.) 

lie saw Mr. John J. Haves. Assistant Cashier of the Eastern Steam- 

ship Company; he got an affidavit from Mr. Hayes, who signed it 

voluntarily and swore to it before a witness; the affidavit was re- 
* 

ceived in evidence and marked, “(lovermnent Exhibit 1\” and is as 
follows; 


“County of Suffolk, 

Commonwealth of Massachusetts, as: 


May 7th, 1924. 


I, John J. Hayes of Boston. Mass., of lawful age, being first duly 
sworn, upon oath depose and say: 

That 1 am Asst. Cashier of the Metropolitan Line of the Eastern 
Steamship Company, and have access to its records; 

That upon examination the said records show that on July 30, 
1923, the Herman Chemical Co., of 220 Adams St., Brooklyn, N. Y., 
shipped by the S. S. Calvin Austin of the Eastern Steamship Lines, 
Inc., on uniform straight bill-of-lading No. 192. and way-bill 
125 No. 1215. 50 bbls. billed as denatured alcohol, weight 20,000 
lbs., to the Herman Chemical Co., of Mass. Inc. 493 C Street, 
Boston, Mass. That upon presentation of the original bill-of-lading 
the sum of $100.00 in cash was received by me on July 31, 1923, in 
payment of freight charges on this shipment. 

(Signed) JOHN J. HAYES. 

Subscribed and sworn to before me this 7th day of May, 1924, at 
Boston, Mass. 

W\ L. J. SULLIVAN. 

Witness: 

FRANK R. LORD.” 

Witness identified a hill of lading and said: “This is a true copy 
of a uniform, straight hill of lading No. 19*2. This was copied from 
the original bill of lading by Mr. Carl Anderson. Claim Clerk of the 
Eastern Steamship Company of Boston, Mass., for Agent Frank 1L 



Lord and himself. After the copy was made we then carefully 
checked it against the original bill of lading and found it to be a 
true copy.” This Exhibit is tendered to the Court. It shows the 
following: 

Eastern Steamship Lines, received at New York, 7-30-1923, con¬ 
signed to the Herman Chemical Company of Boston, Mass., Inc., 
#493 C Street, destination, Boston, State of Mass., route, Eastern 
Steamship Company. Number of packages, 50, barrels, denatured 
alcohol, weight 20,000 pounds. ‘‘Not to he used internally.” 
Shipper, Herman Chemical Company of New York, permanent post- 
office address of shipper, #220 Adams Street, Brooklyn, New York. 
(R. 174.) 

12G These copies of bills of lading were objected to by respond¬ 
ents. 


The witness was then shown a delivery check and stated: “This is 
a true copy made bv Mr. Anderson of a delivery check. This check 
is purchased by the consignee and its possession entitles him—it is 
equivalent to money in payment for the goods for which the bill of 
lading calls. This also bears a notation on the back which shows a 
stamp by John J. Hays and John J. Hays, whose stamp appears on 
the back of this delivery check, is the same John J. Hays, Assistant 
Cashier, from whom we have received affidavits describing the bills 
of lading and the delivery checks. 

One of the affidavits of the said Haves, received in evidence, over 
the objection of the Respondents, is as fallows, to-wit: 


“County of Suffolk. 

Commonwealth of MassacJiusetts, ss: 



1924. 


1, John J. Hayes, of Boston, Mass., of lawful age, being first duly 
sworn, upon oath depose and say: 

That I am Ass t Cashier, of the Metropolitan Line of the Eastern 
Steamship Company, and have access to its records: 

That upon examination the said records show that on July 31, 
1923, the Herman Chemical Co. of New York, 220 Adams St.. 
Brooklyn, N. Y., shipped by the S. S. Northland of the Eastern 
Steamship Lines, Inc., on uniform straight hill of lading #5 and 
way-bill No. 1293, 100 bids, billed as denatured alcohol, weight 
40,000 lbs. to the Herman Chemical Co. of Mass. Inc., 493 C Street, 
Boston, Mass. That upon presentation of the original hill of lading 
a check in the sum of $110.00 was received by me on August 1. 1923, 
in payment of freight charges on this shipment. 

(Signed) JOHN J. HAYES. 


127 Subscribed and sworn to before me this 7th day of May, 
1924, at Boston, Mass. 

WILLIAM L. J. SULLIVAN. 

Witness: 

FRANK R. LORD.” (R. 179.) 

6—1333a 
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Thereupon 3Ir. Christoforo was recalled for further cross exami¬ 
nation and testified that he had original permit issued July 17, 1923, 
in favor of the Herman Chemical Company, of Boston, to the Her¬ 
man Chemical Company of Brooklyn. The permit was received in 
evidence, as Respondents' “Exhibit 1 a, \b and lc” in three parts. 
(R. 180.) 

He identified a former letter of inquiry, which was introduced in 
evidence and marked Respondents’ ‘‘Exhibit *2” in two parts. It was 
agreed by counsel that there was no contention as to the validity of 
these 85 barrels. (R. 181.) 


Thereupon Mr. Sullivan was recalled. Witness stated: “We saw 
Mr. Campbell in Room 305, Massachusetts Trust Building. Boston, 
Mass, and understood that he is in the trucking business/’ He identi¬ 
fied papers purporting to be signed by George A. Campbell, and said: 
“This is an affidavit sworn to before Frank R. Lord and witnessed 
by me on January 15, 1924, in Boston, Mass. This affidavit gives 
in detail Mr. Campbell's connection with denatured alcohol to be 
transported.” (R. 184.) He signed it voluntarily. The affidavit 
was received in evidence over the objection of the Respondents and 
marked “Government Exhibit T,” and is as follows, to-wit: 


“County of Suffolk. 

Boston, Mass., ss: 


January 15, 1924. 


1, George A. Campbell of No. 4 Monument Street. Charles- 
128 town. Mass., being duly sworn, depose and say: 

That on August 4. 1923 1 was the owner of a three and one- 
half ton Kelly-Springfield truck. Mass. Registration B-0SN29, and 
that 1 did oil August 4. 1923 at about 9:09 A. M. meet a man, whose 
name is unknown to me. at India W harf on Atlantic Ave. in the 
City of Boston, and that said man. whose name is unknown to me. 
asked me if 1 wanted to take a load of barrels of denatured alcohol 
to Columbus Avenue. 

1 then questioned this man as to whether everything was all right, 
to which he replied that it was. I then agreed to haul said barrels. 
I then backed my truck up at India Wharf of the Eastern S. S. Co., 
where twenty-one barrels of the aforementioned denatured alcohol 
were loaded upon my truck bv a number of Italians, I assisting them. 
I then proceeded, accompanied by one of said Italians who directed 
me, with this load to the warehouse of the Columbus Ave. Storage 
Co. Inc., 127G Columbus Ave., Roxbury, Mass., where these barrels 
of denatured alcohol were unloaded on the Columbus Ave. side. I 
then returned to India Wharf—where I was reloaded with eighteen 
more barrels of denatured alcohol, which barrels I again delivered 
to the warehouse of the Columbus Ave. Storage Co. Inc. above, and 
unloaded them also on the Columbus Ave. side. 

I then returned to India W harf, as directed by an Italian who 
appeared to l>e a boss at tho Columbus Ave. Storage Co. Inc., as I 
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expected to receive another load, but could find no one there con¬ 
nected with this transaction, and I further state that I have never 
received any pay for the hauling of these thirty-nine barrels of de¬ 
natured alcohol from anybody. 1 then returned to the warehouse 
of the Columbus Ave. Storage Co. Inc. and could locate none of the 
men connected with this transaction. I then inquired from a man 
in the office of the warehouse of said Columbus Ave. Storage Co. Inc. 
who appeared to be in charge, whose name is unknown to me, as to 
where I could locate the owner of the goods so I could collect my 
pay, which had previously been agreed upon at the rate of fifty cents 
per barrel, and said man would, or could not give me any informa¬ 
tion whatsoever. 

I further state that when the alcohol was loaded on my truck I 
asked if I was to sign for the alcohol and the man who hired me said 
that he would sign for it himself. 

GEORGE A. CAMPBELL, 

.“> Monument St., Charlestown, Mass. 


129 Subscribed and sworn to this fifteenth day of January, 
1924, before me. 

FRANK R. LORI), 
General Prohibition Agent. 

Witness: 

W. L. J. SULLIVAN, 

General Prohibition Agent.” (R. 180.) 


On or about May 8th. lie testified that he received an affidavit 
from Otto A. Both, #204 Congress Stieet, Boston, Mass. “It was 
sworn to by him before Frank R. Lord, and witnessed by me.” (R. 
187.) I was present when he swore to it.” 

Q. That is his signature? A. Yes, sir. 

Q. Mas the affidavit made voluntarily? A. Yes, sir; well, Mr. 
Both objected to some of the things in the affidavit and made his 
own corrections in his own handwriting and then voluntarily signed 
the affidavit. (R. 188.) 


Over objection, the affidavit was received in evidence, marked 
“Government Exhibit U,” and is in the words and figures following: 


“County of Suffolk, 

Common wealth of Massachusetts, ss: 

May 8, 1924. 

I, Otto A. Both, of 10 Commonwealth Park, Newton Centre, Mass, 
doing business as Otto A. Both, 234 Congress St., Boston, Mass., being 
first duly sworn, on oath, depose and say: 

130 That I am the New England representative of the Tech¬ 
nical Color and Chemical Company of New York of which 
Harry Greenbaum is Prop. 

That on Aug. 8, 9 & 10th 1923, Harry Greenbaum from New York 
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called me on the telephone at my place of business—234 Congress 
St., Boston, Mass, and told me that he had a customer in Boston, 
Mass, for 1 50 barrels of completely denatured alcohol and asked me 
if I would allow the alcohol to he hilled to me. As this seemed to 
me to he an ordinary commercial transaction and because I am the 
New England representative of the Technical Color <V Chemical 
Company of which Mr. (ireenhaum is Prop., 1 agreed to handle this 
transaction; 

That 1 heard nothing more about this transaction until August 
10, 1923, on which date a man. whose name is unknown to me. hut 
who I think — can identify, entered my place of business, 234 Con¬ 
gress St., Boston, Mass, and presented to me Bill #120, dated Aug. 
1, 1923, from the Herman Chemical Company of Massachusetts, Inc. 
493 C St., South Boston, Mass, for 50 barrels of completely denatured 
alcohol. Formula #2. serial numbers from 6587 to 6636, containing 
2,564.83 wine gallons at 4N<*. making a total of #1,231.1 1 ; also Bill 
#121, dated Aug. 2, 1923, from the Herman Chemical Company of 
Massachusetts, Inc. 493 C St., South Boston. Mass, for 109 barrel's of 
completely denatured alcohol. Formula #2. serial numbers from 
6755 to 6854, containing 5.125.25 wine gallons at 48<*. making a total 
of $2,460.12; that on May 7. 1924, I gave Heneral Prohibition Agents 
W. L. ,J. Sullivan and Frank U. Lord, true, certified copies of these 
bills: 

That the stranger then said that Harry (Ireenhaum had sent him 
to me, and he asked me if 1 understood the above message about the 
denatured alcohol #2 mentioned in the hills. I replied that 1 did, 
whereupon this stranger gave me $3,691.23 in cash, and told me to 
give him a check in the same amount, made payable to the Herman 
Chemical Company of Massachusetts. Inc., and he would give me le- 
ceipted bills for the alcohol; 

That the payment of this amount of money in cash aroused my 
suspicions, and I refused to give him a check until I could learn at 
the bank whether or not the money was good. After learning that 
the money was good. I gave this stranger a check, dated Aug. 10, 
1923, numbered 177. on the First National Bank of Boston, in the 
sum of $3,691.23. This canceled check which has been paid and is 
now in my possession, bears the indorsement of the Herman Chem¬ 
ical Company of Massachusetts. Inc., hv William J. Birkin, Treas. 
I have never received anv of this alcohol and know nothing of its 
final disposition. 

(Signed) OTTO A. BOTH. 

234 Congress St., Boston, Mass. 

All corrections made on above hv Otto A. Both. 


131 Subscribed and sworn to before — this Nth day of May, 
1924, at Boston. Mass. 

FRANK B. LORD, 

Witness; General Prohibition Agent. 

W. L. J. SULLIVAN, 

Gen. Prohibition Ayt. 
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The witness wrote the affidavit in Room 366 in the Mass. Trust 
Building. “Then Agent Lord and I went to Mr. Both’s office at 
#234 Congress Street, and told Mr. Both that we had prepared an 
affidavit.” “We talked to Mr. Both the day before. On the day be¬ 
fore we secured copies of receipted bills which he had on file from the 
Herman Chemical Company of Massachusetts, Inc., and at that time 
we discussed the transaction and Mr. Both stated that he had received 
a telephone call from New York but at this time did not mention the 
date. (R. 195.) 

Q. Then you took it to him the following day to be signed? A. 
Yes, sir. 

Q. Bid ho read it over before signing it ? A. Yes, sir. 

Q. And then he made certain corrections in it? A. He made cer¬ 
tain corrections in the affidavit and then noted the corrections were 
made by him. 

Q. Wero these corrections made at vour instance or at his own? 
A. At his instance. It was a surprise to me that he wanted to change 
from July to August. 

132 (),. Bid he tell you on the dav before that it was July? A. 

No. sir: I assumed that it was July. He didn’t mention the 
date the day before. 

Q. I will show you a check purporting to be signed by Otto A. 
Both, dated S-10-23, indicating August 10, 1923, payable to the Her¬ 
man Chemical Company of Massachusetts, for the sum of $3,691.23, 
on the First National Bank of Boston, Check No. 177, and ask if you 
have seen that check lie fore? A. Yes, sir. Mr. Both showed us this 
check in his office at #234 Congress Street, the same day that we got 
the affidavit. 

Q. Is that the document he referred to when lie changed the date on 
his affidavit? A. Yes, sir. (R. 196.) 

It was agreed that a photostat be made and the original check be 
returned. 

Check introduced in evidence and Marked “Oovcrnment Exhibit 
V. ’ Check mentioned above reads as follows: 


“This check is in set¬ 
tlement of the follow¬ 
ing invoices:’’ 


Otto A. Both, . No. 177. 
234 Congress St. 

Bronze Powders k Specialties. 


I >ato. 


8/1/23 

8/2/23 


Amount. 

1231.11 

2460.12 

3691.23 


If incorrect please re¬ 
turn. No receipt neces¬ 
sary. (R. 198.) 


Boston, Mass., 8, 10, 1923. 

Pay to the Order of Herman Chemical Co. 

of Mass., $3,091.23/100, three thousand six 

hundred ninety one dollars twenty three —. 
«, •/ 

To the First National Bank of Boston, 
Boston, Mass. 

OTTO A. BOTH. 

5-39. 
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133 Above mentioned check is endorsed on the back: William 
J. Berkin. 

The check is marked, paid. 


September 24. 1023, “Agent Lord and I visited the storeroom of 
the Herman Chemical Company, 131 Beverly Street. Boston. Mass.” 
checked up the barrels there and found them all right. (R. 105).) 

May 7, 1024, he and General Prohibition Agent Frank R. Lord 
talked with Mr. Both “not longer than a half hour.” Made no men¬ 
tion of affidavit that dav but made memoranda in his presence. (R. 
201 .) 

He and Mr. Lord drew up the affidavit. (R. 203.) 

The day the affidavit was signed he was at Both's “probably ten or 
fifteen minutes.” (R. 204.) 

Mr. Both produced the check May 7. 1021. ( R. 213.) 


Q. I hand you Regulations 00 and point out Section 55 thereof 
and ask von if you complied with that provision in taking this affi¬ 
davit. A. Since Mr. Both was the only person wo made this affidavit 
and since Mr. Both made a written statement on the affidavit that all 
corrections wen* made by him which corrections he signed. I think 
the affidavit was taken in accordance with Regulations 00 in regard 
to Section 55. ( R. 210.) 


He made a true copy of the bill made out to Otto A. Both on 
134 the typewriter in Mr. Both's office, and made the notation “1 
hereby certify this is a true copy,” asked “Mr. Both to check 
it against the original which he did and then he signed it.” 

The above mentioned document, marked “Government Kxhibit 
W,” was then offered and received in evidence, and is as follows, to- 
wit: 

“Permit No. 12. Established 1S7S. No. 120. 


Bonded Dealers of all Authorized Alcohol Formula'. 
Herman Ghemieal Co. of Massachusetts. Inc.. 130 C Street. 

Telephone: Congress 7SOS. 

Branches: Brooklyn. Boston, Buffalo, Cincinnati. Chicago. 


South Boston. Mass., August 1, 1923. 

In Account with Otto A. Both. 234 Congress St., Boston. Mass. 
Terms: Cash. 

o0 bbls. Completelv Denatured Alcohol, Formula. #2. 2,546.S3 
Wine Gals, at 4S<*, 1,231.11. 


Serial No. 

6587-6630 . 


Formula. Wine gals. Permit No. 



2,504.83 


12 


BR. 


raid. 

August 10, 1923.” 


t 
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Mr. Tuttle, for Respondents, objected to the introduction of the 
paper. Witness identified another bill which was received in evb 
dence. and marked “Government’s Exhibit X.” This document 
reads as follows, to-wit: 

135 “Permit No. 12. Established 1878. No. 121. 

Bonded Dealers of all Authorized Alcohol Formulae. 
Herman Chemical Co. of Massachusetts, Inc., 493 C Street. 

Telephone: Congress 7868. 

Blanches: Buffalo, Brooklyn, Boston, Cincinnati, Chicago. 

South Boston, Mass., Aug. 2, 1923. 

In Account with Otto A. Both. 234 Congress St., Boston, Mass. 

100 bbls. Completely Denatured Alcohol, Formula #2, 5,125.25 
Wine Gals, at 48<\ 2,460.12. 

1,231.11 


3,691.23 

Serial No. 


Formula. Wine gals. Permit No. 

#2 5,125.25 792 

BR. 


6755-6854 . 

Paid. 

Aug. 10, 1923.” 

This was objected to, also. 

(Note.— On cross examination, Mr. Cantrel, for the respondents, 
had examined the witness in relation to these bills.) 

On cross examination he testilied that he made the copies on May 
7. 192 1, on the typewriter in Mr. Both’s office. ( R. 223.) 

Edward I*, (will, a witness for the Government testified as follows, 
to-wit: 

lie is General Prohibition Agent, employed in Division No. 1, Bos¬ 
ton, Mass. He identified a cheek, Government Exhibit V, and said 
that in connection with his official activities, on or about May 
136 12th, 1924 he had occasion to interview Otto A. Both, of Bos¬ 

ton. and in connection with the possession of that check (R. 
227) he was in company with Agent Earley, when the check was ob¬ 
tained. “About 9:30 last night. May 12th, Mr. Both opened his 
office to let Mr. Earlev and me in and voluntarily gave us the check 
made payable to the Herman Chemical Company, for which I gave 
him a written receipt containing the number of the check.’’ 

Q. This cheek was given voluntarily and freely? A. Yes, sir. 
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Q. You sav you gave him a receipt? A. Yes, sir. 

Q. That without any force, persuasion or undue influence by your¬ 
self or Mr. Earley, he gave you this check? A. Yes. sir. (R. 228.) 


He got the check by request made to him through wires from 
Washington, and was sent by his Divisional Chief, from Boston to 
New York, to deliver the check. 


Walter C. Givyn, a witness on behalf of the Government, was 
produced and testified as follows: 

lie is General Prohibition Agent, stationed at Divisional Chief's 
office. 1107 Broadway. New York City; his immediate superior is 
R. Q. Merrick. (R. 220.) 

That he made an investigation of the shipments of alcohol made 
bv the Herman Chemical Company. Brooklyn. N. Y., to the Her¬ 
man Chemical Company, Boston. Mass. He made the investigation 
Mav 1st. 1024. He went to the office of the Eastern Steam- 
187 ship Company. Pier #10. North River, fnr the purpose of 
getting copies of certain shipment slips alleged to have been 
made about July 80th or 81st. He went hack again Mav oth, and 
again on the day before he testified. He identified the paper marked 
“Government Exhibit Y" and “Government Exhibit Z. v They 
were offered and received in evidence without objection, and in sub¬ 
stance, are as follows, to-wit: 

Eastern Steamship Lines. Inc. Memoranda that a hill of lading 
has been issued, received at New York July 80. 1028. certain property 
consigned to the Herman Chemical Company of Mass.. Inc., #408 
C Street. Boston. Mass., route Eastern Steamship Company. 80 barrels 
of Denatured Alcohol. “Not to he used internally.** Marked, Her- 
man Chemical Company, weight 20.000 pounds. Herman Chemical 
Company. #220 Adams Street. Brooklyn. N. Y.. Shipper. 

Exhibit /. Eastern Steamship Lines. Inc., memoranda acknowl¬ 
edging that bill of lading has been issued; received at New York 
July 81. 1028. from Herman Chemical Company, consigned to Her¬ 
man Chemical Company. #408 C Street. South Boston. Mass.. 100 
barrels of denatured Alcohol. “Not to he used internally.'* 0810- 
4808. 1 barrel. No. <>810, stock, weighs 287. weight. 40.0(H) pounds. 
Herman Chemical Company, #220 Adams Street. Brooklyn. New 
York. Shipper. ( R. 281.) 

Whereupon Frank R. Lord was produced by the Government as a 
witness, and testified as follows, to-wit: 


Has been employed as General Prohibition Agent 4 years. 11 is 
post of duty is Boston; he investigated on or about May 0. the permit 
activities and sales of denatured alcohol bv the Herman 
188 Chemical Company of Massachusetts, and the deliveries of de¬ 
natured alcohol from the Herman Chemical Company of 
Brooklyn to the Herman Chemical Company of Boston. He was 
accompanied with William L. J. Sullivan, General Prohibition 
Agent; he also made investigation in October, 1923. On May 7th 
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and 8th, 1924, he and Agent Sullivan visited the Eastern Steamship 
Company, and interviewed Carl Anderson. Claim Clerk, and also 
(teorge R. Miller, Chief Clerk. (R. 238.) George R. Miller, Chief 
Clerk of the Eastern Steamship Company, and .1. J. llaves, Assistant 
Cashier, freely and voluntarily made affidavits. lie was given the 
opportunity to investigate the records, to verify the entries that were 
incorporated in the affidavits and found them to he true. “We made 
copies of delivery checks/* “On a previous visit we received an affi¬ 
davit from another clerk. 

The affidavit of George R. Miller was received in evidence, over the 
objection of the Respondents' counsel, and is marked “Govern¬ 
ment's Exhibit 1'' and is as follows, to wit: 


“County of Suffolk. 

Crnnmonnralth of Massachusetts: 


May 3, 1924. 


I, George R. Miller, of Boston, Mass, of lawful age. being first 
duly sworn, upon oath depose and say: 

That I am Chief Clerk of the Metropolitan Line of the Eastern 
Steamship Company and have access to its records: 

That upon examination the said records show the following 
amounts of denatured alcohol shipped by the Herman Chemical Co 
of Brooklyn, X. Y. on July 30 and Julv 81, 1923 s/s Calvin Austin 
and s/s Northland, consigned to the Herman Chemical Co. of Bos¬ 
ton, Mass, were signed for and delivered to the following persons 
on the dates shown below: 


139 


Aug. 1. 1923. 1.’, bbls. to M. fngraffia, Tru 
Aug. 2. 1923. I “ to M. Ingrafia, Tr 

Aug. 2. 1923. 31 “ to M. Ingrafia, T 

Aug. 4, 1923, i:> “ to M. Ingrafia, T 

Aug. 4, 1923, IS “ to M. Ingrafia, T 

Aug. 4. 1923.21 bbls. to M. Ingrafia, Ti 

Aug. 4. 1923, IS “ to M. Ingrnflin, Ti 

Aug. 4. 1923. IS “ to M. Ingraffia, Tr 

Aug. 4. 1923, 10 “ to M. Ingraffia, Tru 


k #B-3ool 7. 
k # B-02270. 
k #B-:>18i:>. 
k # B-19011. 
k #B-:>oo9r,. 
k #B-08S29. 
k # B-08S29. 
k # B-19011. 
k # B-50095. 


(Signed) 


GEORGE R. MILLER. 

Chief Clerk. 


Subscribed and sworn to before me this 3d day of Mav 1924. 

WILLIAM L. J. SULLIVAN, 

General Prohibition Agent. 

Witness: 

FRANK R. LORO.” 


That be. with Agent Sullivan, made an examination of the per¬ 
mit records on file in the office of the Collector of Internal Revenue, 
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with reference to certain individuals who owned permits to use or sell 
denatured alcohol, and checked against the following named persons 
on that occasion: 

Mario Ingraffia. John S. Robinson, Anthony Sansone, John Car* 
resi, George A. Campbell, Frank Sharkev, and John Earise. (R. 
235.) 

“We found that none of these persons were the holders of a permit 
to have specially denatured alcohol. We examined both the current 
and the dead tile, from the beginning of Prohibition until Januarv 
5, 1924.” 

140 O. Did vou also make anv examination to see if Forms 
^ * • 

1173 had ever been issued in favor of any of these individ¬ 
uals? A. Yes. sir: there were none on tile. 


They made a similar investigation in the office of the Federal 
Prohibition Director to see if any of these same parties held permits: 

A. We found that none of them held permits. 

Q. Your examination to determine whether any 1473 Forms were 
issued to procure specially denatured alcohol was made in connec¬ 
tion with what particular delivery? A. Deliveries from the East¬ 
ern Steamship Company to the Columbus Avenue Storage Ware¬ 
house. 

Q. The product of what particular manufacturer? A. Herman 
Chemical Company of New York or the Herman Chemical Company 
of Boston. ( R. 23ti.) 

Ho obtained a statement from the Chief Clerk of the Registry 
Bureau, of the Motor Vehicle Department of the State of Massa¬ 
chusetts. He identified a statement purporting to he signed by 
Charles R. Gilley. Chief Clerk of the Registry of Motor Vehicles, 
which was sworn to in his presence, voluntarily, by the person whose 
name is signed to it. This affidavit was otter- and received in evi¬ 
dence over the objection of Respondents’ counsel, and is marked 
“Government s Exhibit 2. which is as follows, to-wit (R. 240) : 


111 “Cor nt v or Suffolk. 

('minium wraith of Massachusetts, ss: 


I. Charles R. Gillev. of the Citv of Boston, in the State of Massa- 

« • 

ehusetts in the County of Suffolk, of lawful age. being first duly 
sworn, upon oath depose and say: 

That l am Chief Clerk of the Registry of Motor Vehicles. Com¬ 
monwealth Pier. Boston. Mass., and have access to the records in that 


office: 

That, upon examination, said records show that the trucks bearing 
the registration license numbers given below are registered in this 


office under the following names: 

B-19011. Joseph Darrigo. 17 Norman St.. Boston, Mass. 
B-5(-’095. Guiseppe Bartoli. 2G Webster Ave., Boston, Mass. 
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B-51315, John Carresi, 220 Ilanover St., Boston, Mass. 

B-35517, Domenico Mercurjyn, 22 Henchman St., Boston, Mass. 
B-68829, George A. Campbell, 5 Monument St., Charlestown, 
Mass. 

B-62270, Frank Sharkey, Hotel Washington, Washington Street, 
Boston, Mass. 

CHARLES R. GILLEY, 

Chief Clerk. 


Subscribed and sworn to before me this 21st dav of January, 1924. 

FRANK R. LORD, 
General Prohibition Agent. 

Witness: 


The witness testified that on May 7th and 8th, 1924. in company 

with Agent Sullivan, he interviewed Otto A. Both in con- 

1 12 nection with the alleged purchase by him of certain quantities 

of denatured alcohol from the Herman Chemical Company of 

Boston; on Mav 8th thev obtained an affidavit from Mr. Both. On 
«. • 

the first day “we discussed at some length this transaction covering 
17,0 barrels of alcohol and he showed us two receipted hills from the 
Iferman Chemical ( ompany of Massachusetts, one covering shipment 
of 50 barrels and the other one covering a shipment of 100 barrels of 
completely denatured alcohol. Formula #2. He then produced a 
check which he claims he gave in payment for both shipments. 
He stated that this check was given to some man whom he did not 
know.” 

lie identified the check introduced hv the Government. ( R. 240.) 

Referring to Mr. Both he said: “The check was given in exchange 
for the sum of $3,091.23, just what was paid to him by this un¬ 
known man. At that time he stated he was afaid the money might 
not be good. He thought it might he counterfeit and that he went 
out to the hank to find out if the money was good and after finding 
that it was all right he returned and wrote this check out ami gave 
it to this party and in return this party received two hills from the 
Herman Chemical Company, one covering 50 barrels of completely 
denatured alcohol and the other one covering 100 barrels.” (R. 
241.) 

His attention was invited to particular interlineations made in the 
affidavit of .Mr. Both. 

A. Mr. Both made those changes himself. After reading it care¬ 
fully he noted things which he said were not correct. (R. 242.) 

143 Mr. Both gave the affidavit freely and voluntarily, there 
was no promise or inducement, or anv threat, either by wit¬ 
ness or Agent Sullivan. Mr. Both made the correction as to the 
name of the month after carefully checking and commenting on the 
reasons for the c hange. ( R. 245.) 

He was asked how long the interview was with Mr. Both the first 
time. 
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A. One-half to three-quarters of an hour. 

Q. At that time dates were not discussed? A. No, sir. 

Q. It was just assumed that the time was July? A. Yes. sir. 

Q. And the next day when you brought the affidavit Mr. Both read 
it carefully and then said that the date was wrong and took a pen and 
struck out July and inserted August. 

A. Yes. sir; * * * We saw the check the day before * * * 
lie allowed us to examine the check. (R. 246.) 


Referring to Mr. Both at the first interview the witness said: “He 
never mentioned the month.’' (K. 247.) 

He obtained the affidavit of George R. Campbell, a truckman. 

On cross examination bv Mr. Tuttle the witness said: “The inter- 
view of May 7th was one-half to three-quarters of an hour.” 


(|. Hid he tell you on that occasion that Harry Greenbaum of 
New York had called him on tlie telephone at his place of 
141 business and told him lu* had a customer in Boston for lot) 
barrels of alcohol? A. Yes. sir. 

Q. And you went into the matter at length? (R. 248.) A. Yes, 
sir. 

* * * * * * * 


(J. Hid lie say anything to you on that occasion—did he mention 
the fact that lie heard nothing thereafter until August 10th? A 
Yes. sir. (R. 2414.) 


* * * * * * * 


(J. You are ready to swear that the date was not mentioned?(Re¬ 
ferring to the first interview.) A. Yes, sir. 

Q. And you are prepared to swear that when he said he heard 
nothing more about this transaction until August 10th, you never 
asked him what the interval of time had been? A. Yes, sir. 


Mr. Sullivan made notes of what he had said. (R. 250.) 

< >n the first dav he interview Mr. Both dates were not mentioned 
(R. 254.) 

Agent Sullivan was recalled for re-cross examination and testified 
as follows: 


H. Then did Mr. Otto A. Both volunteer to tell you he wished to 
change the affidavit? A. Yes, sir. 

115 0. Then he raised the question and told you to re-write the 

affidavit? A. No. sir. we didn't discuss the affidavit before it 
was written originally. 

0. Then why did he say he had to change it? A. Because he 
looked at his canceled check and then told us that he did not receive 
this telephone call with regard to the alcohol in July but that he re¬ 
ceiver! the telephone call one or two days prior to the time he had 
written this check for the stranger, on August 8th or 6th. (R. 264.) 


Q. July was written in the first affidavit? A. Yes, sir, in the affi¬ 
davit 1 made and which Mr. Both corrected and then signed. 
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By agreement, three letters, one from E. C. Yellowley, Chief, Gen¬ 
eral Prohibition Agents to A. B. Stroup, Divisional Chief, General 
Prohibition Agents, Boston, Mass., dated April 29, 1924, except three 
lines thereof, and the Enclosures being two letters from Elijah Adlow 
to Hon. Malcolm Nichols, Collector of Internal Revenue, District of 
Massachusetts, Boston, Mass., dated April 14th, 1924, were put into 
the record and they are as follows, to-wit: 


Mr 


Sir 


A. B. Stroup, 

Divisional Chief, General Prohibition Agents, 
Boston, Massachusetts. 


“In view of the decision of the court of this District in the case of 
the Herman Chemical Company v. Andrew \V. Mellon, et al., 
140 a new citation has been issued for the re-trial of the revocation 
proceedings involving the permits at Brooklyn and Boston of 
the Herman Chemical Company. The proceedings will he held be¬ 
fore Assistant Commissioner .James E. Jones on May 12, 1924, at 
Room 217 Post Office Building, corner of W ashington and Johnson 
Streets, Brooklyn, N. Y. 

“Certain investigations, suggested by the previous hearing, should 
be made at once. As Agent W illiam L. J. Sullivan is an indispen¬ 
sable witness at the hearing, inasmuch as he obtained the samples 
which were analyzed by Chemist Robey, it is requested that he be as¬ 
signed to procure the following data: 

“(1) Tracings of the marks, stamps and brands on at least two of 
the sixty-seven barrels seized and held by the state police at the Co¬ 
lumbus Avenue Storage Warehouse in Boxbury; also a list of all 
serial number on the barrels. Mr. Sullivan should also inspect the 
barrels carefully so as to be able to testify whether they hear any 
marks of tampering, or of the alteration of the marks, stamps and 
brands. 

“(2) Copies of all records of the Eastern Steamship Company at 
Boston, covering this shipment, verified by the affidavit of the agent 
in charge of such records (who 1 understand is Mr. Reardon). It is 
particularly desired that there he obtained a copy of the notice of the 
arrival of the shipment (or of the record thereof) sent to the Boston 
Branch of the Herman Chemical Company or any person in Boston, 
together with a copy of the authority of Mario Ingraffia (or the truck 
driver sent by him) to receive and receipt for the denatured alcohol. 
If the latter cannot be obtained as Exhibits, the affidavit of the per¬ 
son in charge should include a statement of the facts as to the send¬ 
ing of the notice and the means by which Ingraffia was identified 
and permitted by the Eastern Steamship Company to obtain the 
goods. 

“(3) From the State Highway Commissioner or officer in charge 
of the registration of or issuance of license for the operation of motor 
trucks, a certificate or affidavit showing the owners of the following 
trucks which hauled the one hundred and fifty barrels to Ingraffia 
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on the dates appearing from the records of the Eastern Steamship 
Company at Boston, Massachusetts. 

Aug. 1, 1923, 15 bbls., Truck #B-35517. 

Aug. 2, 1923, 4 “ Truck #B-62270. 

Aug. 2, 1923, 31 “ Truck #B-51315. 

Aug. 4, 1923, 15 “ Truck #B-19011. 

147 

Aug. 4. 1923, 18 bbls.. Truck #B-50095. 

Aug. 4, 1923, 21 “ Truck #B-68829. 

Aug. 4. 1923. 18 “ Truck #B-19011. 

Aug. 4, 1923, 10 “ Truck #B-50095. 

“Also interview these drivers and their employers, if any, and if 
possible secure affidavits identifying the barrels delivered and show¬ 
ing to whom they were delivered. If this investigation leads to any 
other persons than those mentioned in paragraph 4 below, such 
parties should be interviewed and affidavits taken from them. 

“(4) Note attached correspondence and approach Jngraffia, and. 
if necessary, Anthony and Basil Sansone and John Harise for the 
purpose of determining, if possible, how they came into possession 
of the specially denatured alcohol, and who gave authority to the 
Eastern Steamship Company to make deliveries—the endeavor being 
to connect tin* barrels with the Boston Branch of the Herman Chem¬ 
ical Company, whether direct or through Otto A. Both. 

“(5) It is (jiiite possible that Mr. Sullivan has investigated the 
records of the Collector's office to ascertain whether permits. Forms 
1477, were issued covering the transportation of the specially de¬ 
natured alcohol to the Herman Chemical Company of Boston. Otto 

A. Both. Basil and Anthonv Sansone, and John Harise; also whether 

« 

any of these parties other than the Boston branch had basic permits 
to deal in specially denatured alcohol, and whether any Forms 1473. 
showing shipment of any of the above were ever received. If there 
is anything further to he done in this line, it should be completed 
during the course of this investigation. 

“Mr. Sullivan should be accompanied by another agent, preferably 
Frank K. Lord, in making the investigation. As soon as the in¬ 
vestigation is completed, a report thereof should be sent to me and 
Messrs. Sullivan and Lord ordered to bt* present at the hearing on 
May 12, 1924, at 9:00 A. M., with the original of the report and all 
affidavits, exhibits, etc. 

Respect full v, 

(Signed) ‘ E. C. YELOWLEY, 

Chief Central Prohibition Agents:’ 
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148 “April 14, 1924. 

“Hon. Malcolm Nichols, 

Collector of Internal Revenue, 

District of Massachusetts, 

Boston, Massachusetts. 

My Dear Mr. Nichols: 

“On the 11th day of August, 1923, sixty-seven barrels of specially 
denatured alcohol, Formula #39-B, were seized by the Boston Police 
Department, while the said goods were stored in the Columbus Ave¬ 
nue Storage Warehouse in Boston. Subsequently the Municipal 
Court for the District of Roxburv ordered the goods returned to the 
owner, one Mario Ingraffia, whom 1 represented. The goods were 
purchased by Ingraffia, as completely denatured alcohol, and since 
learning that the goods were not as he understood them to be at the 
time of purchase, he has done nothing to recover them, in view of the 
fact that the regulations of your department, as well as the law, allows 
only permit holders to handle such goods. As a result tlie sixty- 
seven barrels have remained in the eustodv of tlie Boston Police De- 

fa 

partment since last August, and they have repeatedly called mv at¬ 
tention to that fact and requested that 1 make arrangement to take 
same over. In view of what the law is on the matter, however, I can¬ 
not advise my client to take such steps and 1 am sending you this 
letter in order to ascertain if it would be possible for us to arrange to 
have a permit holder authorized by law to handle such alcohol take 
such merchandise. I have no doubt that we could arrange to dispose 
of same to some authorized alcohol dealer in Boston, and if vour de- 
partment would give its consent we could arrange to transfer it under 
the supervision of some official of your division. As the matter 
stands now the rent is running on the goods and the owners of the 
warehouse cannot dispose of same, and the Boston Police Depart¬ 
ment is under the obligation of paying the rent for the goods, while 
it is being held at the warehouse, resulting in needless waste. 

“I would appreciate any suggestion you might have with reference 
to the disposition of this merchandise. 

“Thanking you in advance, I remain, 

Sineerelv vours, 

(Signed) ‘ ‘ ELIJAH ADLOW ” 

149 “April 17, 1924. 

“Malcolm E. Nichols, 

Collector of Internal Revenue, 

Boston, Mass. 

Dear Mr. Nichols: 

“In reply to your communication of April Id, 1924, with refer¬ 
ence to sixty-seven barrels of specially denatured alcohol now stored 
at the Columbus Avenue Storage Warehouse, would state in reply to 
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your question concerning ownership, that Mr. Ingrattia had title and 
possession to said goods at the time the goods were stored in the ware¬ 
house and before they were seized by the local police authorities. 
After the hearing in the Koxburv Court, Mr. Ingrattia s rights at the 
forfeiture proceedings were recognized, and the Court ordered the 
sixty-seven barrels returned to Mr. Ingrattia. There never has been 
any claim by anyone except Mr. Ingrattia to the title to these goods. 
I might suggest however, that the question of title is of no concern to 
your department, and no responsibility devolves upon any officer in 
your department which might entail any obligation to a claimant, if 
there were any such. 

“Mr. Ingrattia is a responsible business man. and in the event that 
anyone ever questioned his right to the goods, he would certainly he 
able to establish it conclusivelv. So far as I know, and 1 have been 

4 

familiar with this situation since it first arose last .Julv, no one has 

4 7 

ever questioned the fact that Mr. Ingrattia owned these goods. 

“Hoping that this will satisfy your request for information, 1 re¬ 
main 

Yours verv trulv, 

(Signed) ‘ ‘ I'LIJAll AI)LOW.” 


I’pon re-cross examination by Mr. Butler, Attorney for one of the 
Respondents, leferring* to Mr. Roth’s affidavit, the question was 
asked: 


Q. Then whv did he sav he had to change it? A. Because he 
looked at his canceled check and then told us that he did not receive 
this telephone call one or two days prior to the time he had 
lot) written this check for the stranger, on August Sth or 9th. 


The Government introduced in evidence affidavit of Otto A. Both, 
dated November 1*2. 1922, which was received in evidence and 
marked “(lovernment Exhibit C." and is as follows, to-wit: 


To Whom it Mav Concern 


“Boston, Mass., Nov. 12, 1922. 


I, Otto A. Both do under oath depose and say that. I am the sole 
owner of the business called Otto A. Both, 224 Congress St. Boston, 
Mass, that I handle bronze powders and chemicals and that I am the 
New England agent for the Technical Color and Chemical Co., of 222 
Hudson St., New York City. During the latter part of July Mr. 
Oreenbaum of the Technical Color A Chemical Co., called me on the 
long distance telephone and advised me that he was sending a person 
who was to pay me $2,991.22 in cash for lot) barrels of completely 
#2 denatured alcohol for which I was to receive receipted hills from 
the Herman Chemical Co., of 492 C St. So. Boston, Mass, for 1 ”>0 bar¬ 
rels of denatured alcohol. I according to instructions of Mr. Green- 
baum received the money above stated from a person whose name I 
do not know and then 1 gave him mv check for $2,091.22 payable to 
the Herman Chemical Co., and he thereupon gave me receipted bills 
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from the Herman Chemical Co., for the 150 barrels of #2 completely 
denatured alcohol. 

I do not know who received the bills of lading for the alcohol 
neither do I know who received the goods. I was simply following 
out instructions received from Mr. (ireenbaum with whom 1 have 
done considerable business. 

OTTO A. HOT11. 

234 Congress St., Boston, Mass. 


Sworn to before me the 12th dav of Nov. 1923. 

‘ JOHN CHRISTO FORE, 

Dir. Chief Deputy. 


151 Respondents produce Miss Minerva Kanter as a witness 
on their behalf: 

(Testimony in former hearing was made a part of the proceed¬ 
ings.) (R. 285.) 


Witness testified: That she is book-keeper for the Herman Chem¬ 
ical Company of New York. She identified four certain invoices and 
checks in payment thereof from the Herman Chemical Company. 
Mr. Schwartzmaifs signature appears under name of Herman Chem¬ 
ical Company of Mass. Inc. All the checks were deposited in the 
Brooklyn Trust Company where the Herman Chemical Company of 
New York has its account. 


She identified three bills of lading which were typed in the office 
of the Herman Chemical Company of New York and O. Iv’d by her. 
The first one dated July .‘10th. 1923 for 50 barrels of denatured alco- 
hoi, with the words on it “Not to be used internally.” It was intro- 
duccd and admitted in evidence. (R. 292.) 


(Substance thereof is already in the record.) 

She identified stamp of Eastern Steamship Company on bills of 
lading. 

She made out two of the four shipping slips covering the shipment 
of the 150 bbls. and 85 bbls.. and the other two by Ruth Elberg, a 
stenographer, Assistant to witness. . (R. 295.) Respondent offered 
the four in evidence. 

1. Dated July 20, 1923 having to do with 00 bbls., 10 of 39a and 
50 of 39&. Received in evidence, Respondents’ Exhibit 15. 

2. Dated July 31, 1923 for 50 bbls. formula 2, received and 

marked Respondents’ Exhibit Id. 

152 3. Dated August 1, 1923 for 100 bbls. formula 2. Received 

and marked Respondents’ Exhibit 17. (R. 296.) 

4. (Not material to case, nor is 1.) 

The formula number means the number of the denaturing formula 
used. (R. 297.) 

Orders were received from the Herman Chemical Company of 
Mass, for 100 barrels and 50 barrels of completely denatured alcohol, 
No. 2. “As we received the orders we made up the stock.” (R. 
300.) 


7—4333a 
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Abbreviation Compl. means completely. (R. 303.) 

Q. Do you know whether in connection with these lot) barrels 
here there were any pink slips made out? A. Those are completely 
denatured shipments, there are no pink slips. ( R. 310.) 


Frank Scott, Store-keeper gauger, who has been employed in the 
Internal Revenue Department for 25 years was produced as a witness 
for respondents and testified in substance as follows: He is assigned 
as store-keeper at the Herman Chemical Company plant in New 
York. ( R. 3(iH.) 

All the doors to the plant and all the tanks were locked by Gov¬ 
ernment locks and he had the Government keys. (R. 3(57.) 

Most of the denaturing is done right in the original barrels. ( R. 
370.) 


He makes a little memorandum each day of the things put up 
during the day and at the end of the day he totals that up, and puts 
it on a little memorandum that he has, that is, the number 

153 of packages denatured that day of what is done, the number 
of packages received that day, so he can always tell the 

number of barrels on hand as a guide. Each day he puts down the 

formula used in denaturing only for that day. lie does not keep 

a memorandum of the denaturants withdrawn from thu storeroom, 

but simply checks up the report each day, and examines them to see 

if thev are correct and forwards them. ( R. 373.) 

* 

His particular duty i> to see that alcohol is denatured. (R. 375.) 
He does not keep track of the serial numbers. (R. 370.) 

The pink slips. Form 1-173. are used only for specially denatured 
alcohol. (R. 378.) 

The heads of the barrels arc scraped: they scrape the marks and 

brands off of these barrels of alcohol. Thev are branded as alcohol 

« 

before, with the distillery brands on. giving the weight, number, con¬ 
tents, etc., the stamp is also on. Scraping is done with ordinary metal 
clippers. The serial numbers continue right on from the last preced¬ 
ing lot of the series; when they have all been stenciled up they are 
all put off on one side to await shipment: thev are completed then. 
(R. 381.) 

When the truck goes to get a load they select the barrels called for 
on the shipping order bv the serial numbers, roll them off on to the 
loading platform where the truck is and load them on tin* truck. 
While at the plant all the time, he is not in that particular spot: he 
is not at the truck if he has business inside. It would not be pos¬ 
sible to see the loading platform from the denaturing room. He 
might lie in the denaturing room watching the process of de- 

154 naturing. (R. 38*2.) 

He saw trucks loaded a good many times last summer. (R. 


383.) 

While lie has been a government gauger with *25 years’ experience 
he has been at denaturing plants about six or seven months. (R. 
388.) 

The denaturants are received under his care, put in the denatur- 


A. W. MELLON, SEC’Y, <1C., ET AL. 


99 


ing room and left there until the word from the chemist comes back 
that they are accepted. Mr. Eckluird actually takes them in when 
the truck is driven up. Tie is present somewhere in the plant at 
all times. The chemicals are not analyzed. They take samples of 
each lot. (R. 392.) 

The report usually comes back by mail tbe next morning from the 
Ferguson laboratories. (R. 393.) 

Nick Leo, a witness produced on behalf of the Respondents, testi- 
lied in substance as follows, to-wit: 

Jn July and August of 1923 he was in the trucking business. lie 
took barrels from the plant of the Herman Chemical Company to 
the Eastern Steamship Company; he and the chauffeur Frank, 
signed the slips. (R. 402.) 

He recalls that the formula on these particular barrels was wood 
alcohol 2B, 2A, formula 2. (R. 404.) 

He does not recall what the formula was on the additional barrels. 
He ships many things every day. Being shown receipts he said his 
memorandum was refreshed and the formula was #2. The word 
“complete” was marked in the middle of the head where they put 
the serial numbers. (R. 405.) 

155 He does not recall the particular shipment on July 20th, 
“because we ship many a day.” But he checks up everything 
going out. (R. 407.) 

The shipments were taken right on the 8th pier. (R. 408.) 

On cross-examination he testified that his place is at #230 Adams 
Street. He had five trucks on the 30th of July working. He had 
four men and himself. (R. 409.) 

He handles all the trucking business for the Herman Chemical 
Company. He gets the barrels from Mr. Eckhard. Sometimes ho 
goes with trucks, but nobody goes there except witness, because lie 
has to check. (R. 410.) 

Q. When you are away is there any loading? A. No, sir. 

Q. Suppose you would go away on a trip? A. I have four trucks. 

He has a contract with the Herman Chemical Company to do their 
trucking. He does not remember the formula on the shipment of 
July 31st to the Herman Chemical Company of Boston. (R. 411.) 

The only recollection—I get the stuff* from the barrel, I get the 
slip, I look at the slip hut I can’t remember things over four or 
five months ago. 

Q. How long does it take you to handle 100 barrels. A. An hour 
to load up. 

Q. How many loads would that be, 100 barrels, about four? A. 
Four—eight trucks. I put twenty-five barrels on a truck, I take 
the slip and I look before the truck goes; 1 sign and check up. 
(R, 413.) 

150 (Further answer:) For one barrel, when it is just for one 
barrel, but for twenty-five 1 can’t check one at a time. (R. 


413 .) 
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Mr. Goldman never came to the platform, lie was in the office. 
(H. 414.) 

Besides the formula No. “completely,” the serial numbers, Her¬ 
man (hemical (ompany and the permit number were on the head 
of the barrels. ( R. 415.) 

He only cheeked the serial number and the formula in writing. 
(R. 415.) 

On re-direct examination he testified that when he went to get a 
load on Julv 30 or Mist the Government agent was at the door of the 

ft 

warehouse. (R. 4in.) 

Kckhard rolls the hairels out and then they are loaded right on 
the truck. (R. 417.) 


Adam Kckhard, a witness on behalf of the Respondents, testified 
in substance as follows: 

He has been employed by the Herman ( hemical Company of New 

York Citv for <S vears as foiemail. He sees everything that comes in, 

» • 1 * _ 

checks it. secs that it is denatured property and that everything goes 
out properly. He does the denaturing himself. ( R. 41b.) 

In July and August 1923 Fred Scott was the Government Internal 
Revenue Gauger there. “He watched me to see that I drew the 
proper amount of alcohol and the proper amount of alcohol that we 
denatured in each barrel. He watched the denaturing of the barrels, 
the stenciling, the full process and every part of the shipment. * * * 
He has keys to everything. * * * He locks up all the 

157 rooms until I ask him to open them when we got an order to 
draw anything out. I ask him to let me through and he 

unlocks/’ (R.4‘22.) 

The only keys in existence were what he had. Thoie was no other 
« « 

access to the rooms except through the doors that Mr. Scott had the 
kevs to. (R. 4*23.) 

Every tank had government locks. (R. 4*25.) “Yes, and he 
opened that part of the plant that had the chemicals; that also was 
under Government lock. He would see that I drew out the specified 
amount of chemicals for 100 gallons.” 

Denaturants were kept in one room and the alcohol in another. 
Mr. Scott would he there while he was putting it up. R. 4*2(3.) 

The Government agent would he right there when the barrels 
were being filled. Witness put on the serial numbers with a stencil. 
It had the number and formula on. It was made of brass. He used 
a brush with ink over the whole stencil. ( R. 4*27.) 

He personally stencilled the barrels, every one of them. Always 
kept the last serial number of the barred to finish on the previous ship¬ 
ment, and that would he his next number. The government agent 
kept some records. The stenciling was done right after it was weighed 
outside of the denaturing room. ( R. 4*28.) 

After the barrels were stenciled they were put in the shipping room 
ready for shipment, in serial order. (R. 4*29.) 

He recalls the 100 barrels being shipped out. “Of course, 

158 every day’s work is the same. 1 wouldn’t have down in my 
mind this one particular. 1 know these here are all denatured 
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ami they probably went out. * * * The only records I kept I 

sent to the office.” 

In the latter part of July there was a substantial shipment made to 
the Herman Chemical Company, Mass. After refreshing his recol¬ 
lection as to the number of barrels in this shipment made up of for¬ 
mula two, he answered, “that was 150 barrels.” He made 150 barrels 
from that formula. (R. 432.) 

On 31st July they made up 100 barrels of number 2 completely. 


(R 

The records made were complete so far as he knows. (R. 438.) 

On cross examination the witness testified that the denaturing 
plant has been in operation since January 1023. (R. 445.) 

The witness testified he denatured and handled all the denaturing 
himself, and handled all the barrels. The man in the warehouse is 
present during the denaturing. Only the men who work in the 
warehouse, the witness and the government storekeeper are present. 
There are a number of men working there. (R. 440.) 

“When we have five or six barrels filled then we stencil them up.” 


(R. 448.) 


When the barrels are taken nut thov are turned over to the truck 

•> 

driver, Leo Brothers. (R. 451.) 

Nick Leo is the only man he saw. He turned the barrels over to 
him. 


Q. You were always present when these barrels were removed 
from the warehouse to the shipping room. A. Yes, sir. 

159 (). In every instance? A. Pretty near. (R. 452.) 

The other truck driver did not sign when Leo was present. 

Q. Sometimes when Leo was not present? A. 1 know when some¬ 
times he used two or three trucks.” (R. 457.) 


The witness made out a slip and reported to Miss Ivanter so much 
chemicals on hand and so much alcohol. Mr. Scott did not have 
knowledge of that alcohol. He made an inventory of the denaturants 
on an ordinary sheet of paper on the first of the month. That is about 
the only time he made a report to Miss Canter as to the denaturants 
on hand. ( R. 458.) 

In the stenciling he used oil ink. specially made for that purpose. 


(R. 461.) 

On re-diiect examination he said that during the lunch hour the 
government storekeeper locks up everything. (R. 463.) 

The stencil for specially denatured alcohol is similar to the one for 
specially denatured alcohol, except the two words. This stencil he 
used in July, witness patented. (R. 468.) 

Witness saw the 67 barrels seized in the warehouse at Roxbury, 
M ass.. Fridav before he testilied. 


Q. Who was with you at that time, if anybody? A. Two prohibi¬ 
tion agents and two Internal Revenue men and one from the police 
department and Mr. Sehwartzmnn and myself. 
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He examined the barrels on the outside. (R. 471.) 

Q. What did you find from your examination? A. 1 
180 found that the barrels had been scraped several times. The 
barrels were not scraped clear and clean which would seem 
to show that thev wore done in an awful burn*. 

t • 

Q. How did you determine that? A. Hv the holes left in the top 
bv the scraper. (R. 472.) 

Q. Would you say from your examination and experience in 
stenciling, that the stenciling on those barrels were put on with your 
stencil? A. No, sir. 

Q. You are sure they couldn’t have been put on by vour machine? 
A. No. sir. they could not. (R. 478.) 

Bungs are glued to prevent leaking. The ones he examined in 
the Roxbury warehouse were not glued. lie examined a row of 
six or seven. (R. 474.) 

“W hat Mr. Sera does is mostly gluing the bungs in. He takes 
out the bungs before we denature the barrels: he always does that 
and he lavs down the barrels before denaturing. I alwavs do the 
denaturing and after that he puts the bungs hack.’’ (R. 475.) 

He remembers a shipment of 150 barrels of completely denatured 
alcohol to the Herman Chemical Companv. Boston, around Julv 
80th or 81st. ( R. 470.) 

There were two separate orders. They were all denatured on that 
occasion. 

Q. Then how do you account for your statement a short while 
ago that some of those 150 barrels might have been taken 
101 from the stock room? A. Because I got two orders for them, 
one for 50 and one for 100. I didn’t sav that they were 
taken from that room: 1 said they might have been. According to 
the record it showed that thev were all denatured on that occasion. 
(R. 480.) 

There was mould on the barrels in the warehouse in Boston. 
(R. 484.) 

He only recalls specific instances of mistakes being made in 
stenciling once or twice. 

Witness always put on the serial numbers, whoever stenciled the 
barrels. (R. 487.) 

It is not his duty to prepare the inventory. Tie prepares it on a 
slip of paper. He does not keep a record of the exact figures. “I 
cannot remember what was done in Julv.'* The bungs are glued 
in the barrels when they are received on the premises. (R. 402.) 

Tie examined eight or ten barrels in question. 

Theodore I. Schwartznian, a witness in behalf of the respondents, 
testified in substance, as follows: 

That he is President of both of the respondents. The Massa¬ 
chusetts company was organized in 1028. The first substantial order 
received by the Boston Company was in July 1923. (R, 511.) 
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He was lark and forth between Boston and New York but did 
not know Otto A. Both. 

% 

Q. Mention has been made of a man by the name of Ingraffia 
during .Julv 1923—have vou ever seen or heard of him? 
162 A. No, sir. 

(). When was the first time vou met him? A. When thev 
had a hearing down at the Roxburv Court. August 23rd. (R. 512.) 

The Boston Company had funds in the First National Bank of 
Boston. Mass. 

On being asked tbe dates, the latter part of July or the first of 
August 1923. that he might have been in Boston, he replied: 

“At that time the office had just been established and we—I had 
been going up there about weekly to take care of the papers and 
shipments that had been going into the Herman Chemical Company 
of Boston, and I think I was at Boston either once or twice a week.” 
(R. 513.) 

lie could not state the specitic dates. He said the Herman Chemi¬ 
cal Company had sold some goods in New York to the Technical 
Color and Supply Company, in 1923, May or June. 

Q. Mention has been made of Mr. Samuel Creenbaum. Hid you 
pcisonallv know him at all from September 1923? A. The first 
time I met Mr. Samuel (Jreenbaum was at the last revocation hear¬ 
ing’ when 1 went down there to see him. January of this year. 
( R. 515.) 

Q. At the time this case was up for trial? A. Yes sir; that’s the 
first time. 

Q. Prior to that, had you any talks with him at all? A. No. 

Q Directly or indirectly had you or. as far as you know. 
Ifi3 the Herman Chemical Company of New York or Boston, any 
talks with Mr. Samuel (Jreenbaum at all prior to September 
1923? A. I did not have anv talk with him. 

Q. Prior to January 1924? A. No. I did not. * * * I knew that 
the order had lr*en sold to Mr. Both but I didn’t see their invoices. 

1 saw our invoices of the Herman Chemical Company of Massa¬ 
chusetts. ( R. 515.) 

Q. These two receipts and two invoices to Mr. Both —you saY 
those were papers shown to Mr. Christ oforo bv vou. A. Yes. sir. 

Q. And you found them there in the files of the company? A. 
Yes. sir. 

Q. And lie saw them? A. A T e«. sir. 

(). Now the two vou referred to are receipts—these two of July 
31st and August 1st. A. AYs, sir. 

The 2 receipts were offered and received in evidence, and are 
marked “Respondents' Kxhibit 39 and JO. They purport to be 
signed by a rubber stamp but were admitted to show that they were 
shown to Mr. Christ oforo. Receipts are as follows, to-wit: 
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164 —. July 31st, 23. 19—. 

Received, in good order, from Herman Chemical Co. of Mass. 

— Bundle Mdse. Marked-. 

— Cases “ 2 Loads. 

— Bales “ 

— Kegs 

50 Bbls. Completely Denatured Alcohol #2. 

OTTO A. BOTH. 


—. Aug. 1-23. 19—. 

Received, in good order, from Herman Chemical Co. of Mass. 

— Bundle Mdse. Marked-. 

— Cases “ 

— Bales (4 Deliveries.) 

— Kegs 

— Bbls. Completely Denatured Alcohol 4t 2. 

OTTO A. BOTH. 

The witness identified two checks, dated August 2nd. 1923, one 
of them is numbered 1013, and the other 1014. He signed the 
checks and his recollection is refreshed that he was in Boston on Au¬ 
gust 2nd. 1923. The checks read as follows: 


165 


Bv Endorsement this Herman Chemical Company of No.1013. 
Check is Accepted in Mass., Inc., 

full payment of the 

Following Account: 492 C St.. South Boston. 

I>atr. Amount. Boston. Mass.. August 2. 1923. 

7/30 1.154.17 

50 Bbls. #2 Comp. Pay to the Order of Herman Chemical Co. 

Ttl. of Invcs. $1,154.17 100 Eleven Hundred Fifty Four 

Less r / c Dsct. <k 17/100 Dollars. 

Less Fri . HERMAN CHEMICAL CO. 

Ttl. Dedtions. OF MASS., INC. 

Amt. of check. To the Federal National Bank of Boston. 

If incorrect please T. I. SCHWARTZMAN. 

return. Pres. 

No Receipt Xeces- WILLIAM .1. BERKIN, 

sary. T rcas. 

By Endorsement this Herman Chemical Co. of Mass.. No. 1014. 
Check is Accepted in Inc. 

full payment of the 

Following Account: 492 C St., South Boston, 
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Boston, Mass.,. August 2, 1923. 


Pay to the Order of Herman Chemical Co. 
$2,306.36/100 Twenty Three Hundred Six 
and 36/100 Hollars. 

HERMAN CHEMICAL CO. 
OF MASS., INC. 

To the Federal National Bank of Boston. 
5-138. 

If Incorrect please T. 1. SCIIWARTZMAN, 

return. Pres. 

No Receipt Neees- WILLIAM J. BERK IN, 

sarv. Treas. 

He likewise identified on the back of the checks the rubber stamp 
endorsement of the Brooklyn Trust Company. On August 

166 7th. they had gone through the Bank. (R. 518.) 

He had personal connections with the manufacture of the 
contents of these 150 barrels. He signed all reports. Mr. Scott, the 
Oovernment Inspector, got duplicates from him every daw (R. 
519.) 

He knew at the time he signed these reports, as far as this order 
was concerned, that the report showed that it was completely de¬ 
natured alcohol. (R. 520.) 

He had a call from Mr. Jacobson, a young man in charge of the 
Boston office. Mr. Berkin was out of town and wanted to see the 
officials of the company. The witness went to Boston. He thinks he 
was in the Brooklyn office when he first heard of the seizure made bv 
the Roxburv Police. He met Mr. Christoforo at Boston. He wanted 
to see the papers and witness showed them to him immediately. They 
went down to see the barrels. 

Q,. Now when you went down there, tell us in your own way what 
you saw? A. First T checked up the records of the Boston Company 
and went back to Brooklyn and checked up shipments made to Bos¬ 
ton and how they were made and 1 went down to Roxburv ware¬ 
house and examined those barrels and I saw these barrels were sten¬ 
ciled 39-B. I examined these barrels very carefully. I told Mr. 
Christoforo right then and there 1 didn’t think—although 1 com¬ 
pared the serial numbers and compared the stencil on the barrels—T 
told him I thought the stencil had been tampered with and the roods 
tampered with although they bore the serial numbers of our 

167 plant. I didn’t think the stenciling had been put on at our 
plant or they contained our product but that’s what it was. 

Q. Were there any men representing the government present at 
that time? A. Yes sir. three men from the Internal Revenue office 
and some officers from the police department. 

He said that in the presence of all. 


Date. Amount. 

7/31 2,306.36 

100 #2 Comp. 
6755-6854. 
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“At that time it appeared to me that those stencils around the 
edges appeared blurred, and not the kind sent out from our plant. It 
seemed the heads of the barrels had been scraped and tampered with 
and of course, when 1 took Mr. Eekhard up last week, he said they 
were not the kind of bungs wc use.*’ 

Respondents' clear-cut straight line on all letters as well as figures. 
(R. 521.) 

A metal stencil makes clear-cut outlines without any blurs, when 
you use a paper stencil, generally you find the edges of the letters 
blurred. 

Q. Which way did the letters on the barrels seem to appear in 
August, 1023. A. They were all blurred as a matter of fact: there 
were several barrels there scraped completely. There was no identi¬ 
fication marks on them. 

There were a lot of shavings and parts of bungs on the floor and a 
lot of utensils in the vault when he was there. “There was a five-foot 
pipe about a little smaller than an ordinary garden hose—three or 
four inch pipe: there were two or three pails.” He saw two 
IBS hand scrapers—small steel. “There were three or four pail< 
there, a five-gallon bucket used in distilling and near that was 
a big pail like a round hath tub.” (R. 522.) 

The tub was galvanized iron and would hold about 50 gallons. 
“I think sixty odd barrels were in the building. Every barrel in that 
building was scraped because I went through taking serial numbers 
with Mr. Christofom. lie had them listed. Then I took mv list 
down, that we had shipped from the plant and when we got down to 
the rear part of the building it was dark, and one of the police officers 
had a search light and we discovered the serial numbers by means of 
the search light. We also compared the gauge numliers, rather the 
gauge on the barrels/* 

(J. I ask you to say how those barrel heads you saw were scraped. 

How they looked? What was the appearance of a scraped head? 

A. Thev looked like an ordinary stenciled barrel that would come 
• • 

out of any plant. 

lie felt them, “they felt as if they had been shaved.” Ife was in 
the building about three-quarters of an hour. (R. 542.) He was 
in the building last week. He went down there with “Mr. Sullivan, 
Mr. Lord. Mr. Crabtree. Mr. (’hristoforo, Mr. Eekhard and I think 
one of the gentlemen of the warehouse, and we went into th" build¬ 
ing. Crabtree had the key. No, the police department had the key. 
Mr. Crabtree had the key to the outside lock.” Roth were govern¬ 
ment locks. All the barrels that had been stenciled were laving down 

« 

the first time, and tin* ones with serial numbers were standing up. 

“This time we found these barrels all laying down, about three 
160 rows of them, some longer than others. Mr. Eekhard went 
over and looked at some of the heads of the barrels and he 
felt them: then lie looked at the marks on the barrels and ho noticed 
the serial numbers in connection with the hung.” “He pointed 
them out and called the attention of every one present that they were 
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not the same marks that were on them the time they left the plant. 
The reason for that was the serial numbers and marks when leaving 
the plant were on the staves with the hung and tlie different serial 
numbers were at different locations at the head of the barrel and Mr. 
Lord and Mr. Sullivan and we all noticed that to he a fact and he 
I hen pointed out the fact that we should rub our hands over the heads 
of the barrels and we found large grooves, showing the barrels had 
l>een scraped two or three times, in his opinion.” 

A. They felt as if they had been shaved, scraped at least two or 
three times. 


There were grooves at the head of the barrel and the wood was roiigh. 

Q. Have you felt barrels that were scraped only once and have 
you felt barrels that were scraped more than once? A. I have 
felt barrels that were scraped two or three times. I felt barrels that 
were scraped once, and barrels that had not been scraped at all. (R. 
527.) 


All of the barrels for the New York Company were bought new. 
(R. 528.) Mr. Eckhard “he had taken out several of these bungs 
and he took a bung hammer and chisel with him and a dozen 
170 of bungs to replace those he took out. He took out several 
and gave Mr. Sullivan one and showed Mr. Sullivan the bung 
didn't contain glue, or have any glue on it. I know in our plant 
that glue is used substantially on all the barrels." “I go in there 
whenever 1 visit the plant and l see the man dip the bungs in the 
glue." * * * “The several bungs he took out had no glue on 

them whatever." (R. 529.) Eckhard didn't use the chisel, he 
didn't even use the hammer. The floor of the vault was wet and 
had a terrible odor, and was very damp down there. No light 
whatever could get in the vault. There were no windows; there 
was no opening, only a door, locked at the time. “It smelled like 
a chemical odor to me; it smelled like the chemical odors in our 
plant. I have smelled pyridine and ammonia and to me it smelled 
like a pyridine odor." (R. 530.) 


A paper was offered and received in evidence and Marked Re¬ 
spondents Exhibit # 17. which is as follows, to-wit; 


City of Boston. 

Suffolk, .«*; 

I, Otto A. Both do under oath depose and swear that I am the 
owner of the Otto A. Both, dealing in Paints and Chemicals; that 
on or about July 20, 1923, I order from the Herman Chemical Co. 
of Boston, One hundred (100) barrels of Completely denatured 
Alcohol #2. and on the 25th day of July, 1923, I ordered fifty (50) 
barrels of Completely Denatured Alcohol #2; that deliveries were 
made on or about Julv 31st. 1923, when fifty (50) of said barrels 
were consigned to me, and on August 1, 1923, when the remaining 
One hundred (100) barrels were consigned to me. Said merchandise 
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was paid for by check, said check now being in my possession and 
dated August 1. 1023, for the amount of Thirty-six hundred ninetv- 
one 23/100 Dollars ($3,691.23). 

171 That said merchandise was purchased by me in the usual 
course of trade and was disposed of hv me in the usual course 
of trade. 

OTTO A. BOTH. 

Subscribed and sworn to before me. 

ELIJAH ADLOW. 

Justice of the Peace. 

Said to have been executed on or about Aug. 11, 1923. 

b. r. s. 


The witness testified that he had seen Mr. Oreenbaum, who prom¬ 
ised to give an affidavit, hut would not sign the affidavit which was 
prepared. ( K. 532.) 

The said Oreenbaum. however, did sign an affidavit on the 14th 

dav of Mav. 192 L which was offered and received in evidence, marked 
«. • 

Respondents’ Exhibit is. and reads as follows, to-wit (R. 534) : 

I. Harry L. Oreenbaum. owner of the Technical Color and Chem¬ 
ical Co. depose and say. that during the early part of July, 1923, I 
did refer to Otto A. Both several accounts, among one which was a 
purchaser for completely denatured alcohol. My reason for not sup¬ 
plying same from this end. was that the profit was limited, and 
therefore referred same to Mr. Both. 

HARRY L. GREENBAUM. 


Subscribed and sworn to before me this 14th dav of Mav, 
172 1924. 

I. B. MIDDLESWORTII, 

Notary Public, Kings Co. 

Term expires March 30. 1926. 


Q. Do you know every transaction that takes place in your place? 
A. I know of every transaction that ever took place in the Boston 
office, because I just opened that branch there. 

Q. Do you know every transaction that takes place in the Brook¬ 
lyn office. A. I wouldn’t say I know distinctly, except in a general 
way in going over the accounts. 

Q. Do you know how many orders were had at Boston? A. One 

transaction was had with the Boston Company and three with the 

Brook lvn: onlv one transaction was had with Both. 

• • 

Q. Was there any difficulty in identifying that? A. No, sir, it 
was the only one that Boston had. ( R. 535.) 


Upon 


cross-examination witness testified 


in substance, as follows: 


He said the paper signed by Mr. Both, Respondent's Exhibit No. 
47. were to he used in a case where some men were arrested at the 
Roxbury Warehouse, “the criminal case against live of them for vio- 



lating the State Law having in their possession intoxicating liquors. 
(IL 530.) 

173 lie know Mr. Adlow represented some of te people there; 

he didn’t see anv other attorneys, the witness (lid not know 
who he appeared for, didn’t know him until the time this ease was 
tried. 

Q. Hut he represented somebody in the ease? A. I don’t know. 


* * * * * 


* * 


He was a lawyer in court. 

Q. I understand that; what was he doing in court that morn¬ 
ing? A. Which morning have you reference to? 

Q. The morning the ease was tried; you stated you were there the 
day the case was tried. A. That’s right. 

Q. What was he doing? A. He was in Court. 

Q. Was he just sitting down? A. He was in court; I don't know 
what he was doing. 

Q. Did you hear him say anything? A. Yes, I did. 

Q. What was he saying? A. He was trying a case. 

Q. Why don’t von answer the question? A. 1 don’t know what 
you want me to answer. 

Q. We were talking about the case against Mario Ingrallia, Salva¬ 
tore Russo, Basil Sansone and Anthony Sansone; now that’s the ease 


we were talking about. (R. 538.) 

Q. Now what was Mr. Adlow doing in that case? A. He was 
trying a case. 

Q. I’ll ask you again, what was he going in this case? A. 
174 I’ll make the same answer; he was trying a ease. 

Q. I)o you refuse to answer the question? A. 1 don’t re¬ 
fuse to answer the question; he was trying a case. 

Q. I will ask you once more, what was lie doing in the case 
against Mario Ingrattia, Salvatore Russo, Basil Sansone and Anthony 
Sansone? A. 1 don’t know; 1 know Mr. Adlow was in court that 
day trying a case. 

Q. Can you answer that question? A. All I know was he was 
trying a case; who he represented I don’t know. (R. 539.) 


* 


* 


* 


* * 


* * 


Q. Did you hear him say anything in the case against these four 
persons, without asking you what he said? A. If he was there in 
court, he must have said something. 1 can’t recall what he said. 

Q. Were they trying the case against these people when you were 
there? A. They were trying a case; I don’t know what case on the 
calendar it was. 

Q. Do you know the outcome of this case; what they did with it? 
A. Yes, I understood there was a dismissal. 

Q. Where did you understand that from? A. I came into court 
that morning and there was a proceeding going on regarding the 
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barrels of denatured alcohol. * * * The ease was dismissed bv th(* 

•k 

Judge. 

Q. Did vou hear the Judge dismiss the ease? A. Yes, 

175 i did. 

Q. Was Mr. Adlow there then? A. Mr. Adlow was in 

court. 


Q. Was Mr. Adlow there when the case was dismissed? A. He 
was. (H. f>40.) 

Q. Did Mr. Adlow say anything in court during the trial of this 
case? A. lie did. * * * I can’t remember what he said. 

Q. But you heard him address the court during the trial of these 
four persons? A. He was trying a ease; there is always certain 
talk when a case is tried. 

(). Did you hear the names of any of the defendants in that ease 
when vou came in nr during the time vou were in the court room. 
A. No. I came in when a chemist was on the stand testifving. 

i 

Q You knew however that certain alcohol had been seized—that 
the case was in connection with the seizure of certain alcohol? 
(R. 541.) A. Right, but I didn't hear when the case was called. 
I came in when a chemist was on the stand testifying and who he 
represented I don’t know. I didn't know the names of any of the 
defendants until after tin* case was dismissed. 

Were you able, from what you observed, to see what ease Mr. 

Adlow was connected with? A. Whv. ves. 

• • 

Q. "a s he connected with this case concerning the seizure 
17<> of this liquor and tin* trial of the defendants arrested in con¬ 
nection therewith? A. Yes, sir. 

Q. Was any other attorney taking part in the trial of this case 
besides Mr. Adlow? A. X<>. 

(). What was the outcome of this case? A. They dismissed it. 

Q. Do you know on what ground? A. It wasn’t intoxicating 
liquor. (R. ”>42.) 


The difference in the bungs of these barrels and the bungs used 
by the respondents was that the bungs that Mr. Eekhard took out 
of the barrels in the vault did not contain any glue. (R. 543.) 

The odor smelled like pyridine. 


Q. Do you know how long pyridine odor would remain in a 
barrel? A. I don't know whether it would remain a minute, two 
seconds, a dav or a month. 

Q. You stated you used all new barrels at your establishment? 
(R. 543.) A. We buy all new cooperage. 

Q. You don’t scrape any of the barrels coming in? A. All of 
our barrels are new cooperage. 

Q. Where do vou lmv them? A. We buv some from the Allied 
Cooperage Company, some from the Brooklyn Cooperage Company 
and when we order our goods from the distiller, we order all new 
cooperage. We don't place any order to buy any barrels second¬ 
hand cooperage at all. 

Q. These barrels you get from the distilleries, don’t you 
scrape these and reuse them? A. We stencil them. 
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Q. Don't von scrape them and re-use them? A. Certainly we use 
them; yes. 

Q. Then you don’t use all new barrels? A. Thev are brand new 
when we get them. 

Q: But they are scra|>ed. A. The blue labels are taken off. 

Q. Don’t you use scrapaers for the top of these barrels? A. If 
they have to he used, certainly we scrape them. 

Q. Don’t you scrape the tops of every barrel you get from the 

distiller? A. Yes, thev are taken off. 

* 

* * * * * * * 

(). Don’t vou use everv barrel that vou get from distillerv? A. 
Well, we use as many as we can. We trv to use all the barrels we 
can. (R. 544.) 

% 

******* 

Q. Do you know from your own knowledge whether new barrels 
were used to fill this order for 150 barrels of alcohol? A. I don’t 
know. 

Q. They might have been barrels received from the distillery? 
A. I don’t know. 

ITS Q. I say they might have been? A. I don’t know. 

Q. Do anv of vour customers ever return barrels to vou? 

A. No. 

Q. Isn’t it a custom among all denaturing plants to use re-used 
barrels? A. Yes. (R. 545.) 

Q. Do any of them ever use second-hand cooperage? A. 1 don’t 
know. 

lie doesn’t know how many barrels he purchased in the course 
of a month. He doesn’t have the books there. lie is around the 
plant a good deal of the time hut not all of the time. (R. 546.) 

Q. Are there many or few of these barrels you get from the dis¬ 
tillerv that vou use? A. I couldn’t tell vou—mavbe half, it all 
depends. 

******* 

Q. Most of your denaturing is done in the barrels? A. A good 
deal of it—the majority is. ( R. 547.) 

On this trip he only felt a few of the barrels in the vault. The 
first trip he went through and got the serial numbers off the barrels 
and noticed that they had all been scraped. The brass plate stencil 
is used to put on the numbers, and the brass plate is used to put the 
formula on. (R. 548.) 

The word “completely” is on tlie stencil for specially denatured 
alcohol. 

Q, Then, is this word “completely” on this stencil? A.Yes. 

Q. What is that “completely” up there on the other side 
179 (indicating)? A. That’s a separate word on a different 
plate. 
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Q. Well, what’s the occasion for using that? A. They have one 

that has denatured alcohol; I know thev use* that. 

7 • 

Q. Do all stencils have this formula 2 on it? A. No, that’s made 
with this (indicating). 

Q. I want to get an idea as to what’s on this stencil? A. That 1 
don’t know; 1 know they use a brass stencil. (It. 549.) 

Q. W hat I want to know is this: Does the stencil ever have “spe¬ 
cially” on it? A. I think it has; the only difference is one has com¬ 
pletely and the other specially. There are two. (R. 550.) 

O. Mr. Schwartzman. von heard Mr. Christoforo testifv the other 
* * #» 

day that lie saw on your hooks at the Boston office, two entries, one 
in the sum of $1,231.1 1. and the other one $2.4(>0.12. It was stated 
these entries were made on the first few days in August. Will you 
tell me what these entries represent? A. I never saw them. 

Q. You don’t know what these* entries are. testified to by Mr. 
Christoforo? A. I do not. 

ISO Q. W hat amount of business has the Boston concern done 
up to that time? A. That was the first order the Boston 
company got. 

Q. Do you recall the entries in the hook then? A. I do know 
they got this order and got paid for it: I didn’t see tin* entries. 

(). Don’t you go over the hooks of the Boston Company? A. I 
don’t keep the hooks. 

Q. Don’t you look at the hooks? A. Once in a while. (R. 553.) 


Q. Do von denv those entries were on the hooks? A. I don’t 
know anything about it. 

Q. You don’t deny they were on the hooks then? A. I don’t 
know anything about them. 

(J. 1 show you (iovernment Exhibit “Y” and ask you if that 
amount appears on the hooks of the company of Boston? A. It 
must, because* that amount has been deposited to the Herman Chemi¬ 
cal Company account. 

(}. Do you know what that is in payment of? A. It says right on 
here (indicating) payment of Both’s invoices. August 1st, August 
2nd: August first $1.231.11, and August 2nd. $2,400.12, making a 
total of $3,091.23. 

Q. You say that also must appear on your books? A. If it was 
deposited to the Herman Chemical Company’s account, it must ap¬ 
pear on the books. 

Q. Was the Boston company paid twice for the same alco- 
181 hoi? A. Not that 1 know of. 

Q. W'hat explanation have you as to those two entries on 
there about which Mr. Christoforo testified? A. I didn’t sav 1 
knew anything about the entries on there. I know nothing of any 
entries. 

Q. W'hat information have von got: do von sav thev were not 
on there? A. I will again sav 1 don’t know anything about it. 
(R. 554.) 
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Q. You don’t know Mr. Both, do you? A. No, I never saw him. 
Q. IIow do you account for the fact that this alcohol was delivered 
on the first, second, third and fourth of August, 1924, and not paid 
for until August 10th A. 1 don’t know anything about that. 

******* 

Q. What name is that signed on the cheek? A. William J. 
Berkin. 

Q. What is he? A. Treasurer of the Herman Chemical Com¬ 
pany of Boston. (R. 557.) 

Q. In this warehouse you sav when vou were there the first time 
you saw on the floor some shavings? A. Yes, sir. 

Q. Did you call anybody’s attention to these things? A. Did I 
call anvbodv’s attention to it; they were all there. 

182 Q. It has been testified to. and I ask vou did vou call anv- 
body’s attention to it? A. I did not. 

Q. Did vou denv at that time that thev were vour own barrels? 
(R. 558.) A. At the time we were there? 

Q. The first time? A. 1 said they didn’t look as if they were our 
goods; that they were tampered with; I couldn’t recognize the 
numbers. 

Q. Did you make a statement that you were going back to verify 
the numbers and to see whether it was a mistake or not? To verify 
the shipment? A. To verify the numbers, the serial numbers. 

Q. Didn’t you state you were going back to verify the shipment? 
A. No, sir: I said I was going back to verify the numbers. 

Q. You say positively you didn’t make that statement? A. I 
answer that. 

Q. Didn’t you make a statement that you were going back to 
verify whether or not a mistake had been made? A. I said I was 
going back to verify the serial numbers. 

Q. You can’t say yes or no? A. What is the question? 

(Question was read.) 

A. I can’t answer that question; I said I was going back to verify 
the serial numbers. 

183 Q. Answer ves or no? A. I can’t answer that yes or no; 
I went back to verify the serial numbers; I don’t know 

whether it was a mistake or not; all I know the serial numbers on 
there were not the ones we used. 

Q. Do you recall, at the office of the Collector of Internal Revenue, 
of speaking of it, stating you checked up on vour work sheets as (R. 
559) to serial numbers, formula and material, and found these 
things to be correct and corresponded with these barrels? A. Yes, 
sir, I did. 

Q. You knew at that time that this alcohol in these barrels in 
Boston was not Formula #2, which you had reported to the Col¬ 
lector? A. Yes, right after I went back with Mr. (Tiristoforo—after 
1 went back and verified, I verified just what the letter states, and I 
found our records correct and they are correct. (R. 561.) 

8 —4333a 



114 


THE HERMAN CHEMICAL COMPANY VS. 


The report shows that serial Numbers 6755 to 0854, 5,125.24 wine 
gallons, August 1, 1028, shipped to the Herman Chemical Company 
of Massachusetts, 408 “C” Street, being 100 barrels. (R. 501.) 

Q. If this alcohol was shipped to the Herman Chemical Company 
of Boston on July 81st, how could you have it on hand on August 
1st? A. There is an entry made on the 1st of August of the ship¬ 
ment of Julv 31st. * * * That is carried forward from 

184 July. Although a shipment was made on the last day of 

Julv it is carried forward and the entrv was made on the first 
%■ % 

day of August. 

Q. You knew when you signed that report that it wasn't correct? 
A. I knew that it was correct. 

Q. How could it have been correct. Mr. Schwartzman, if the alcohol 
had been shipped the day before? A. That report is correct. 

Q. W ho owns most of the stock in the Boston concern? A. I own 
50% of it. 

(). Who owns the balance? A. Mr. Berkin. (R. 508.) 

%. Anyone else? A. No. 

(). Any other officers? A. Yes. 

Q. Who are they? A. Mr. Handler; he is Secretary. I am Presi¬ 
dent and Mr. Berkin is Treasurer. 

Q. How many shares does he own? A. Mr. Berkin owns the other 
50% of the shares. Mr. Handler has one share. 

He first saw Mr. (ireenbaum l ight after the last hearing, or during 
the last hearing. “I didn't know him personally.” He had done 
business with him. ( R. 508.) 

The first time be ever saw Mr. IngraHia was at the Roxhurv hear¬ 
ing. lit* had a conversation with him at the last revocation proceed¬ 
ing in Boston. ( R. 504.) 

185 He went to Boston to see him and he saw him again two weeks 
ago in New York. (R. 505.) 
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The following Exhibits were introduced and received in evidence: 

Order Blank \ 

Cable Address: 

Puritan. “Purboth.” 

Of. Phone: Main 641. 


Manufacturer’s Representative, 

Otto A. Both, 234 Congress Street. 

Factory: W. Newton, Mass. Phone: \V. Newton, 1289-M. 

Bronzing Liquid, Banana Liquid, Bronze Powders, Laquers, Alcohol 
(All Denaturants), Gold Paints. Flat Wall Paints, Floor Paints, 
Shellac, Varnish. 

Boston, Mass., July 20th, 1923. 

Herman Chemical Co.. 

Brown & Wales Bldg., 

C & Fargo Sts., Boston, Mass.: 

Kindly ship the following: 

100 bbls. Completelv denatured alcohol #2 (a 48. 

R-38. 


Order Blank'. 

Cable Address: 

Puritan. “Purboth.” 

Office Phone: Main 641. 

Manufacturer’s Representative, 

Otto A. Both, 234 Congress Street. 

Factory: W. Newton, Mass. Phone: W. Newton, 1289-M. 

Bronzing Liquid, Banana Liquid, Bronze Powders, Laquers, Alcohol 
(All Denaturants), Gold Paints, Flat Wall Paints, Floor Paints, 
Shellac, Varnish. 

Boston, Mass., July 25th, 1923. 

Herman Chemical Co., 

Brown <fc Wales Bldg., 

C & Fargo Sts., Boston, Mass.: 

186 Kindly ship the following: 

50 bbls. Completelv denatured alcohol #2. 

R-37. 
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1*2. Permit No. 702. Established 1878. No. 121. 
Bonded Dealers of All Authorized Alcohol Formulae. 
Herman Chemical Co. of Massachusetts, Inc., 


408 C Street. South Boston, Mass. 

Branches: Buffalo. Brooklyn, Boston, Cincinnati, Chicago. 

Phone Congress 7807. 

August 2, 1923. 


In Account with Otto A. Both, 284 Congress St., Boston, Mass. 
Terms: Cash. 

100 bbls. Specially Completely Denatured Alcohol. For¬ 
mula 2. 5,125.27) Wine Hals, at 48c. $2,400.12 

Serial No. Formula. Wine gals. Permit No. 

0755-6854 . 4?2 5,125.25 792 


187 


12. Permit No. 792. Established 1878. No. 120. 


Bonded Dealers of All Authorized Alcohol Formula*. 
Herman Chemical Co. of Massachusetts, Inc., 

493 C Street, South Boston, Mass. 

Branches: Buffalo, Brooklyn, Boston, Cincinnati, Chicago 

Telephone: Congress 7808. 

Aug. 1, 1923. 

In Account with Otto A. Both. 234 Congress St., Boston, Mass. 


Terms: Cash. 

50 bbls. Completely Denatured alcohol, Formula 
2,504.83 Wine Gals, (a 48c. 


1,231.11 


Serial No. Formula. Wine aals. Permit No. 

6587-61:30. #2 2,ot>4.83 12 


Treasury Department, Internal Revenue Service Office of the Col¬ 
lector. District of Massachusetts. 


Little Building, Boston. Massachusetts. 


Herman Chemical Co., 

493 C St.. 

So. Boston, Mass. 

Sirs: 


Julv 21 


192* 


O. 


This is to advise that your Form 1477 revised, covering the pur¬ 
chase of twenty thousand gallons of all formula from the Her- 
188 man Chemical Company has been approved by this office 
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and forwarded to the Herman Chemical Co., 220-23*2 Adams Street, 
Brooklyn, N. Y. 

Respectfully, 

MALCOLM L. NICHOLS, 

Collector. 


258-R. 
H/P. 


Treasury Department, Internal Revenue Service, Office of the Col¬ 
lector, District of Massachusetts. 

Miscellaneous Division, Distilled Spirits Section: M. E. Pegnam. 

Boston, Mass., July 19, 1923. 

Herman Chemical Company, 

220-232 Adams St.. 

Brooklyn, N. Y. 

Sirs: 


Enclosed, herewith, find Form 1477 revised, permitting you to ship 

to the Herman Chemical Company 493 C St., So. Boston, Mass., 

twenty thousand wine gallons of formula No. 12 in a period of thirty 

da vs. 

« 

Kindly acknowledge receipt of said form. 

Respectfully, 


MALCOLM E. NICHOLS, 

Collector. 


PK. 


189 Answer to Petition for Dissolution of Order for Injunction. 

Filed October 24 1924. 


Now comes the plaintiff, The Herman Chemical Company, a cor¬ 
poration incorporated under the laws of the State of New York, and 
makes this its answer to the petition of the defendants for a dissolu¬ 
tion of the injunction pendente lite heretofore entered in this cause 
on April 28. 1924, and for answer to such petition says: 

First. Answering the first paragraph of said petition, the plain¬ 
tiff admits the entering hv this Court on the 28th day of April, 1924, 
of an order of injunction pendente lite, containing substantially the 
language set out in quotation marks in the first paragraph of the pe¬ 
tition. 

Further answering said paragraph, the plaintiff denies that 
proper, legal or valid charges have at any time been preferred against 
the plaintiff since the date of said order, and it denies the validity of 
any hearings had under any alleged charges or the validity of the re¬ 
port of any officer undertaking to conduct such alleged hearings on 
the following, among other, grounds: 
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(1) . That this Court, speaking through Mr. Justice Bailey, after 
a hearing on the original and supplemental hills filed herein and 
the answer of the defendants thereto, held and decided in a writ¬ 
ten opinion filed in this cause that the permit theretofore issued to 
the plaintiff and in question in this suit could only he revoked upon 
charges filed under the provisions of Section A, Title 2, of the Na¬ 
tional Prohibition Act. Notwithstanding the opinion of this Court 

and contrary to the construction of the law as laid down in said 
% 

opinion, the defendant Haynes, by and through his assistant, 

100 C. R. Nash, Acting Commissioner of Internal Revenue, un¬ 
dertook to institute proceedings against the plaintiff to re¬ 
voke its permit under the provisions of Section 0. Title 2, of said 
Act rather than under the provisions of Section A thereof. 

(2) . That the citation issued hv said Nash and filed with tlie pe¬ 
tition as Exhibit “A.” together with the proceedings and findings 
thereunder, are null and void and of no effect, because: 

(a). The citation is issued and the revocation proceedings insti¬ 
tuted under Section It of Title 2 of the National Prohibition Act. 
whereas in fact and in law no proceedings can or could be instituted 
against the plaintiff to revoke its permit to manufacture and sell de¬ 
natured alcohol except under and pursuant to Section A. of Title 2. 
of said Act. 

(h). The said citation docs not comply in form and effect with the 
citation required to he issued under the regulations adopted by the 
defendants in eases arising under Section A. Title 2. of said Prohibi¬ 
tion Act. A copy of said form of citation is filed herewith marked 
Exhibit “.V and prayed to be used as a part hereof. 

(r). The said citation is not predicated upon the analysis provided 
for in Section A. Title 2. of the National Prohibition Act. 

(rf). The citation is invalid and void and of no effect, in that it 
does not constitute the notice provided for in Section A. Title 2. of 
tin* National Prohibition Act. 

(c). The citation is invalid and void and of no effect, because it 
was not issued upon a prima facie finding of the violation of the 
National Prohibition Paws or of the Prohibition Laws of tin* 

101 State or of the terms of the permit issued to the plaintiff, as 
set forth in a written report by a Prohibition Officer or upon 

written complaint under oath of some other person of such violation, 
as is required by Section 8 of the regulations of the Treasury Pe- 
partment promulgated on August 28, 1022. and known as Pro- 
Mimeograph No. 280. setting forth the procedure for the issuance 
and hearing of citations for revocation of permits. 

( f). The report of !». U. Steele, the Officer of the Prohibition De¬ 
partment who presided at the alleged hearing in the revocation pro¬ 
ceedings. is invalid and void and can not he made the basis for or 
have the effect of an order to revoke the permit of the plaintiff, be¬ 
cause said report containing the findings of said hearer was not filed 
within ten days after the hearing as is required by Section 1081 of 
Article 10 of the regulations governing the enforcement of the Pro¬ 
hibition Act. The citation in this case was issued on April 24, 1024 ; 
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the hearings were completed May 14. 1924; and the hearer did not 
file his findings until August 28, 1924. Said delay has caused the 
plaintiff irreparable damage, in that it was not in a position to con¬ 
duct its business along economical and business-like lines because of 
the pendency of said revocation proceedings and the failure of said 
hearer to promptly make his findings. 

(3). There was no evidence produced at the said alleged revoca¬ 
tion proceedings which showed or tended to show that the hundred 
and fifty (150) barrels involved contained at the time they were 
shipped from the City of Brooklyn specially denatured alcohol 
known as \o. 39-B, but on the contrary the undisputed and uncon¬ 
tradicted evidence is that the contents of those barrels when they 


were shipped by the plaintiff from the City of Brooklyn was com¬ 
pletely denatured alcohol known as Formula No. 2. Further 

192 than this, the report of the hearer does not find that the said 
shipments as they left the City of Brooklyn contained spe- 

ciallv denatured alcohol, but admits that all the record evidence 

i 

shows the shipment of completely denatured alcohol. Tie makes no 
reference in his findings of the testimony of three witnesses, one of 
whom was the Government Storekeeper and Gauger stationed at the 
plant of the plaintiff, who testified that the barrels contained when 
tliev left the plant of the plaintiff completely denatured alcohol. 

St c.o)nl. Answering paragraph two of the petition, plaintiff denies 
that it has been found guilty under proper charges preferred against 
it or of acts that justify the revocation of its permit to do business, 
hut on the contrary alleges the fact to be that the citation and pro¬ 
ceedings heretofore instituted against it are null and void and of no 
effect for the reasons hereinbefore set forth. 

Further answering said paragraphs, plaintiff avers that The 
Herman Chemical Company of Massachusetts is a corporation or¬ 
ganized under the laws of the State of Massachusetts, and The 
Herman Chemical Company of New York is a corporation organized 
under the laws of the State of New York, and said corporations are 
separate and distinct legal entities. Plaintiff further avers upon in¬ 
formation and belief that the permit of The Herman Chemical • 
Company of Massachusetts has been surrendered and that said Com¬ 
pany is iiot now engaged in any kind of business. 

Third. Plaintiff is advised that the third paragraph of said pe¬ 
tition requires no answer from it. It objects to the consideration of 
the transcript of the testimony as filed with said petition and men¬ 
tioned in said paragraph, on the ground that said transcript 

193 is not a fair, full and impartial statement of the testimony 
adduced at said hearing, and if the Court should find it 


necessary or proper to make use of such testimony, then it prays 
that the complete transcript of said testimony be used, a copy of 
which is in the possession of the plaintiff and is hereby tendered to 
the Court for such use as it may desire to make of it. 

And now having fully answered the petition, plaintiff prays that 
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the prayers of said petition be denied and that the injunction here¬ 
tofore issued herein he made permanent. 

THE HERMAN CHEMICAL COMPANY, 

Bv T. I. SCHWARTZMAN, 

President. 

ELLIS. HARRISON, FERGUSON & GARY, 

MARION BUTLER, 

P. E. BARNARD. 

JOSEPH A. CANTR'EL, 

Attorneys for Plaintiff. 

District of Columbia. To wit: 

Theodore I. Schwartzman, being first duly sworn, deposes and 
says that he has read the foregoing ami annexed answer by him 
subscribed as the President of the The Herman Chemical Company 
and knows the contents thereof; that tlie statements of fact therein 
stated of hw own knowledge are true and those stated upon informa¬ 
tion and 1 >cf. he l»elieves to be true. 

T. I. SCHWARTZMAN. 

Subscribed and sworn to before me. this 2d dav of October, 11124. 
seal | MINERVA O. CULTON, 

Xotaru Public, IK f. 
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Exhibit A. 

Treasury Department, 

Bureau of Internal Revenue, 

Office of Federal Prohibition Commissioner. 
Washington. D. C. 


June 7, 1020. 


Pro. Mini. 8A. 


Instructions Relative to the Revocation of Permits and Restricting 
Illegal Sales of Flavoring Extracts, etc. 

To Federal Prohibition Directors and others concerned; 

The following instructions are issued establishing procedure for 
the icvocation of permits pursuant to Sections A and 0 of Title II 
of the National Prohibition Act and restricting illegal sales of Haver¬ 
ing extracts, syrups and beverages pursuant to Section 4 of Title It 
of said Act. When used herein the word ‘‘Commissioner" shall 
refer to the Federal Prohibition Commissioner the word “Director’’ 
to the Federal Prohibition Director or Collector acting in such 
capacity in the state where the permit was issued or where the offense 
or violation occurred; the word “Act" to the National Prohibition 
Act. 
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Article I—Revocation of Permits to Manufacture Articles Mentioned 

in Section 4 of Title II. 


1. Whenever the Commissioner has reason to believe that any ar¬ 
ticle mentioned in Section 4 does not correspond with the descrip¬ 
tion and limitations provided therein or by regulations lie; or, when 
authorized, the Director, shall cause an analysis of said article to be 
made, and if upon such analysis it shall he found that said article 
does not so correspond, notice shall he given to the person or per¬ 
mittee who is the manufacturer thereof to show cause whv said ar- 
tide* should not he dealt with as an intoxicating liquor and the 
peimit to manufacture and sell said article he revoked. 

*2. Such notice shall he in writing and signed in triplicate by the 
Commissioner or director, one for service, one to he tiled in the office 
of the Director, and one in the otlice of the Commissioner. Such 
notice may he served personally on the pel son directed to appear or 
by registered mail addressed to such person at the address designated 
in his permit and. if no address he so designated, at his known place 
of business. In case of a partnership, pcisonal service upon one of 
the members shall be sufficient, and in case of a corporation personal 
service mav he made on anv oflicer or duly authorized agent thereof. 
A statement showing time and manner of service should he indorsed 
upon or affixed to the copy of the notice to he tiled with the record 
of such proceeding. 

3. Such notice shall set the date of the hearing not less than fifteen 
nor more than thirty days from the date of service. When such 
service is made by registered mail as aforesaid, the time shall begin 
to run from the date of mailing. 

lOo 4. All hearings shall he held, and such notice shall direct 
the person or permittee to appear and show cause, at a place 
designated in said notice unless the parties agree on another place 
for such hearing. 

A Such hearing may he held before the Commissioner or Director 
or before a special agent or oflicial designated by the Commissioner 
or Director and the notice shall specify the oflicer before whom 
such person is directed to appear. 

6. The notice ret pi i red on a proceeding to revoke a permit to manu¬ 
facture articles mentioned in Section 1 of Title II of the Act shall 
be in the following form: 


Permit No. 
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United States oi America, 

- District of ——: 

In the Matter of the Revocation of Permit to Manufacture Articles 
Mentioned in Section 4. Title II. National Prohibition Act. 


Name of permittee. 

Address. 

It appearing from an analysis of the articles mentioned below and 
manufactured by you that such articles do not correspond with the 
descriptions and limitations provided by Section 4 of Title II of the 
National Prohibition Act, and by Regulations, you are hereby noti¬ 
fied and directed to appear before-(Name of official before 

whom hearing is to he held) at-on the — day of - 11)20, 

at — o'clock in the — noon (Not less than 15 days from date of serv¬ 
ice. ) to show cause why the following articles should not he dealt with 
as intoxicating liquors and why the permit issued to you to manufac¬ 
ture and sell such articles should not he revoked, viz: -. 

Dated this — day of-. 1020. 

» 

Signature of Commissioner or Director. 
100 I do herehv cert if v that on the — dav of-, 1020. I 

» i k 

served the foregoing notice on*-at - by ( a) 

delivering a copy of such notice to said person, or ( />) hv registered 
mail to such person at the address above. 

Dated this — day of-. 1020. 

Signature of person serving or mailing. 

• 

7. The person so notified may appear in person or by attorney. 
He shall he fully informed at such hearing of the facts and circum¬ 
stances constituting the offense or violation wherewith he is charged 
and may submit proof or testimony by witnesses, affidavits, or other¬ 
wise to contradict or refute such charge: Such hearing is not re¬ 
garded to he a judicial proceeding, hut is regarded to be an investiga¬ 
tion of the conduct and operations of such person under his permit 
at which he is afforded an opportunity to deny or answer the charges 
made against him. A full and complete record of such hearing con¬ 
taining the names of all parties appearing, the nature or substance 
of the proof or testimony, taken the names of witnesses, etc., shall be 
made by the officer before whom such hearing is held. All papers, 
affidavits, and documents used at such hearing, or copies thereof, 
shall l e filed with and become a. part of such record. It is not re¬ 
quired that the testimony of witnesses shall be under oath or that 
such testimony he taken by a stenographer, hut the testimony may 


•If service be on partner or officer of cori>oratioi». state such fact. 
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be taken if desired by either party, in which case a stenographer 
shall be furnished bv the party desiring to preserve the testimony. 
No authority is provided for tlie subperna of witnesses. Such pro¬ 
ceeding or hearing may be adjourned or postponed, but no unrea¬ 
sonable or unnecessary delay shall be allowed. 

8.-The Commissioner, or the Director when expressly authorized 
to hear and determine, may, after such hearing, revoke the permit 
in question. In all eases where such hearing is held before a special 
agent or official designated by the Commissioner or Director such 
special agent or official shall make a report or return, attach thereto 
the record of said hearing, and forward same, together with his 
recommendation of final action thereon, to the Commissioner or 
Director designating him, except that in eases where such special 
agent or official is expiesslv authorized by the Commissioner to hear 
and determine such proceeding such special agent or official may 
make final decision and revoke such permit. In all cases where 
the Director, special agent, or official is in doubt concerning the 
final decision or order to be made, or as to any question arising in 
flic course of the pioceeding or hearing, the record thereof should 
!e forwarded to the Commissioner for such ruling and instructions 
as may be proper. Cpon receipt of a report and recommendation 
the Commissioner, or Director when so authorized, shall take final 
action thereon, and revoke said permit or dismiss such proceedings, 
whichever in bis judgment shall be proper. 

ft. Such final decision or order of revocation shall be in writing, 
and signed in triplicate by the Commissioner. Director, special 
107 agent, or official authorized to make such decision or order, 
one copy for service, one to be attached to the record of such 
procedings, and one to be filed in the office of the Commissioner or 
Diieetor. as the case mav be. Such decision or order may be scivcd 
on <hi' person or party against whom such proceeding was taken 
cither personally or by registered mail addressed to such person at 
the address designated in his permit; and if no address be so desig¬ 
nated. at his known place of residence or business. In the case of 
a partnership, personal service upon one of the members shall be 
sufficient, and in the case of a corporation such service may be made 
on an officer or duly authorized agent thereof. A statement showing 
the time and manner of service should be indorsed upon or aflixed 
to the copy of the decision or order filed with the record as aforesaid. 

10. The decision or order revoking a permit to manufacture ar¬ 
ticles mentioned in Section 1 of Title II, under the proceedings set 
forth in this article, shall be in the following form: 
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Order of RcrocoJion. 

United States of America 

-- District of -: 

In 11 »c Matter of the Revocation of the Permit to Manufacture Ar¬ 
ticles Mentioned in Section 4. Title II. National Prohibition Act. 
Issued to-. Permit No. —. 

(Name of |n*rmitto<*» 


It having I ecu found upon analysis that the above-named per¬ 
mittee manufactured articles mentioned in Section 4 of Title II of 
the National Prohibition Act which did not correspond with the de¬ 
scriptions and limitations provided therein and by Regulations, and 
due notice of hearing having been given to said permittee to show 
cause why said articles should not he dealt with as intoxicating liquors 
and why the permit issued to him to manufacture and sell such 
articles should not he revoked, and such hearing having been duly 
held, and 1 ho said permittee having failed to satisfactorily show that 
such articles correspond to such descriptions and limitation-, now. 
upon all the proceedings had herein and after due deliberation, it is 
Ordered, that the permit issued to the above-named permittee to 
manufacture and sell the following articles be and the same hereby 
is revoked and such articles he dealt with as intoxicating 
IDS liquors, viz: -. 


Dated this — dav of 


1020 . 


Signature of Commissioner, Director, Special Agent, or Official. 

I do herein* cert if v that on the — dav of-, 1020, I served the 

# • • 

foregoing notice on *--at — bv (a) delivering a copy of 

such notice to said person, or (A) by registered mail to such person 
at the address above. 

Dated this — dav of -, 1020. 

«• 

Signature of person serving or mailing. 

You are hereby notified and directed to appear before- 

at— on the — day of -, 1020. at — o'clock in the —noon to 

show cause why the following flavoring extracts, sirups, and bever¬ 
ages should not he dealt with as intoxicating liquors and why you 

should not be required to desist from selling the same, viz:-, 

upon the grounds that you have (insert grounds upon which notice 
is based as follows: (a) Knowingly sold the same for beverage pur¬ 
poses or (A) under the circumstances from which the seller might rea¬ 
sonably deduce the intention of the purchaser to use them for bev¬ 
erage purposes or (<*) sold a beverage containing one-half of one per 


*If service be on partner or otlicer of corporation, state such fact. 
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cent of alcohol or more by volume in which any extract, sirup, or 
other article is used as an ingredient in violation of Section 4, Title 
II, of the National Prohibition Act.) 

Dated this — dav of-. 1920. 

•j 

Signature of Commissioner or Director. 

199 I do hereby certify that on the — day of -, 1920, I 

served the foregoing notice on *-at-bv (a) 

delivering a copy of such notice to said person, or (h) by registered 

mail to such person at the address above. 

Dated this — dav of-, 1920. 

%> 

Signature of person serving or mailing. 

15. If upon such hearing it shall appear that any flavoring ex¬ 
tract, sirup, or beverage has been sold in violation of Section 4, such 
person and any known principal for whom the sale was made shall 
be immediatelv notified to desist from selling such article or articles. 

16. Decision shall be rendered and a notice to desist shall be issued 
and served in the manner provided in Sections S and 9 of Article I 
hereof for revocation of permits. 

17. Such notice to desist shall be in the following form: 

United States of America, 

- District of -: 

In the Matter of the Proceeding to Restrain the Illegal Sale of Flavor¬ 
ing Extracts, Sirups, and Beverages as Provided in Section 4, Title 
II, of the National Prohibition Act. 

To-, 

Name of person to be notified. 

Address. 

It having been found after due hearing that the following flavor¬ 
ing extracts, sirups, and beverages, viz:-, have been sold by you 

in violation of Section 4, Title II, of the National Prohibition Act 
and Regulations promulgated thereunder. 

You are herebv notified and ordered to desist from selling the same 
without making application for, giving bond, and obtaining a per¬ 
mit so to do. The conditions upon which such permit will be issued 
will be stated on application therefor. 

Dated this-day of-, 1920. 

Signature of Commissioner or Director. 


♦If service be on partner or officer of corporation, state such fact. 
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*200 I do hereby certify that on the — day of -. 1920, 

I served the foregoing notice on*-at- by (a) 

delivering a copy ot such notice to said person, or ( b ) be registered 
mail to such person at the address above. 

Dated this — day of-, 1920. 

Signature of person serving or mailing. 

1<S. When such notice is served as above provided, it shall there¬ 
upon be unlawful for a period of one year thereafter for any person- 
so notified to sell any such extract, sirup or leverage without mak¬ 
ing application for, giving a bond, and obtaining a permit to do so, 
which permit may be issued upon such conditions as the Commis¬ 
sioner may deem necessary to prevent such illegal sales, and in ad¬ 
dition the Commissioner shall require a record and report of sales. 
I”pon the determination of said proceedings the record thereof shall 
be kept and carefully preserved in the office of the Director of the 
State wherein the place of business or residence of the person pro¬ 
ceeded against is located. 

Article 111.—Revocation of permits under Section 9 of Title II of 

the National Prohibition Act. 


19. If at anv time there shall be fded with the Commissioner or 
Director a complaint under oath setting forth facts showing, or if 
the Commissioner has reason to believe that any person who has a 
permit is not in good faith conforming to the provisions of the 
Act or regulations promulgated thereunder, or has violated the laws 
of any State relating to intoxicating liquors, the Commissioner, or 


when authorized, the Director, shall 


immedaitley issue an order 


citing such person to appear and show cause why the permit held by 
him should not be revoked. 


20. Such order shall be issued and served and 


hearings thereon 


held pursuant to and in the manner provided by Sections 2, 2, 4, 5, 
and 7 of Article I hereof, except that such hearing shall be held 
within the Federal Judicial District ami within fiftv miles of the 


place where the offense or violation is alleged to have occurred un¬ 
less the parties agree on another place. Such order or citation shall 
be accompanied by a copy of the complaint when a complaint is 
filed, or. in the event that the proceedings be initiated by tlie Com¬ 


missioner or Director, with a statement of the facts constituting the 


violations charged. 

21. When such proceeding is based on a complaint, the following 
form of order shall be used: 


•If service be on partner or officer of corporation, state such fact. 
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201 United States of America, 

- District of -: 

In the Matter of the Revocation of Permit No. —, Issued to 

Permittee. 


Name of permittee. 

> 

Address. 

Upon complaint under oath of-, of -, a copy of 

(Name of complainant) (Address) 

which is hereto attached. 

You are hereby ordered and cited to appear before-, at 

(Name of official before whom hearing is to be held) 

-on the day — day of —, 1920, at — o’clock in the — noon, 

(not less than 15 nor more than 30 days from date of service) 
and show cause why Ihe permit issued to you should not be re¬ 
voked and canceled. 

Dated this— dav of-, 1920. 

(Signature of Commissioner or Director) 

(Copy of complaint to be attached to this order.) 

I do hereby certify that on the — day of-. 1920, I served the 

foregoing notice on*-at-by (a) delivering a copy of 

such notice to said person, or (l>) bv registered mail to such person 
at the address above. 

Dated this — dav of-, 1920. 

Signature of person serving or mailing. 

202 22. When such proceeding is instituted by the Commis¬ 

sioner or Director where he has reasons to believe that such 
person is not acting in good faith or has violated the State laws, the 
following form of order shall be used: 


•If service be on partner or officer of corporation, state such fact. 
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United States of America, 

- District of -: 

In the Matter of the Revocation of Permit No. —, Issued to 


Permittee. 


Name of permittee. 

Address. 

^ on are hereby ordered and cited to appear before-at 

( Name of official before whom hearing is to be held) 

-. on the — day of -. 1020, at — o’clock in the — noon 

(not less than 1 ."j nor more than .‘>0 days from date of service) 
and show cause why the* permit issued to you should not be revoked 
and canceled upon the grounds that (Hero state grounds as (a) 
“That you are not in good faith conforming to the provisions of the 
National Prohibition Act and Regulations promulgated thereunder ; r 
followed by particulars showing such conduct, (or) (b) ‘‘That you 

have violated the laws of the State of-. relating to intoxicating 

liquors,*’ followed bv the law violated and nature of such violation.) 

Dated this — dav of-, 1020. 


Signature of commissioner or director. 


I do herehv certify that on the — dav of-. 1920, 1 served the 

foregoing notice on*-. at -, hv («) delivering a copy 

of such notice to said person, or (/>) by registered mail to such per¬ 
son at the address above. 

Dated this — day of -, 1920. 

Signature of person serving or mailing. 


203 23. If it shall he found that such person has been guilty 

of willfully violating any such laws, as charged, or has not 
in good faith conformed to the provisions of the Act or Regulations, 
the permit issued to him shall bo revoked. Decision shall be ren¬ 
dered and an order of revocation therein shall be issued and served 
in the manner provided by Sections «S and 9 of Article I hereof. 

24. The order of revocation of a permit under proceedings insti¬ 
tuted under Section 9 of Title II and under this article shall be in 


the following form: 


♦If service be on partner or officer of corporation, state such fact. 
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United States of America, 

- District of -: 

In the Matter of the Revocation of Permit No. —, Issued to 


Permittee. 


Name of permittee. 

_ _ • 

Address. 

An order or citation having heretofore issued directing the above- 
named permittee to appear and show cause why the permit issued 
to him should not be revoked and such order having been returned 
and a due hearing held thereon; now, upon all the proceedings had 
herein, and due deliberation having been given thereto, it is 

Ordered, that permit No. — issued to — he and the same hereby 
is revoked and canceled upon the following grounds, to wit: -. 

Dated this — day of-, 1920. 

(Signature of Commissioner or Director.) 

204 I do hereby certify that on the — day of -, 1920, I 

served the foregoing notice on* - -, at -, by 

(a) delivering a copy of such notice to said person, or (b) by reg¬ 
istered mail to such person at the address above. 

Dated this — day of-, 1920. 

(Signature of person serving or mailing.) 

25. Such order of revocation shall be promptly served, and the 
record of such proceedings forwarded to the Director as provided in 
Section 11, Article I, hereof. 

20. Such person or permittee may also have a review of the de¬ 
cision or order of revocation before a Court of Equity as provided 
in Section 5 of Title II of the Act. During the pendency of such 
action or review such permit shall stand revoked. 

27. Where a permit is revoked under Section 9 of Title II of this 
Article, no permit shall he granted to such permittee within one year 
thereafter. 

JOHN F. KRAMER, 

Pro h i bit ion Comm ission er. 

Approved: 

WM. M. WILLIAMS, 

Commissioner of Internal Revenue. 


•If service be on partner or officer of corporation, state such fact. 

9—4333a 
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Memorandum Opinion. 

Filed January 2, 1925. 

******* 


Proceedings were heretofore instituted for the revocation, inter alia, 
of permit No. 7<S. issued to plaintiff*. January 5. 19*23, to operate a de¬ 
naturing plant, at Nos. *222-23*2 Adams St., Brooklyn, N. V., upon 
the ground that plaintiff was ‘‘not in good faith conforming with the 
provisions of the National Prohibition Act and Regulations promul¬ 
gated thereunder:” in that, between certain dates and periods 
205 described, plaintiff: 

(1) Unlawfully sold and delivered large quatities of in¬ 
toxicating liquor to certain persons (named.) without such persons 
having lawful permits: 

(2) Kept false records bv entering the withdrawal of large quanti¬ 
ties of denatured alcohol, when, in fact, deliveries were made of in¬ 
toxicating liquor: 

(3) Unlawfully sold and delivered quantities of intoxicating liquor 
to persons (named,) not having lawful permits to receive such in¬ 
toxicating liquor: 

(4) Unlawfully sold large quantities of intoxicating liquor to 
persons (named.) without making a true permanent record thereof 
as required by law; and, 

(5) Induced the carriage and transfer of large quantities of in¬ 
toxicating liquor, without notifying the carrier of the true nature 
and character of the shipment. 

The citation contained further specifications charging conspiracy, 
bribery, and attempt to bribe certain Government officers and agents; 
but they, apparently, were abandoned by the Government at the 
hearing, and not here In* further noticed. 

The proof adduced at the hearing concerned an order for 200 
barrels of denatured alcohol placed by one Otto A. Both, of Boston, 
Mass., and thereafter, shipped by plaintiff, eia the Pastern Steamship 
Co., as carrier, consigned to the Herman Chemical Co. of Boston, 
Mass.; that 07 barrels of .-aid consignment, containing specially 
denatured alcohol, 39-B. were later found in the possession of one 
Mario Ingrottia, at Boston. Mass., the latter not holding a permit 
authorizing him to procure or possess denatured alcohol; and the 
records of plaintiff disclosed that said 07 barrels had been reported 
to the Government as completely denatured alcohol. 

200 The charges, supra, were held to have been sustained, and 
the permit of plaintiff was revoked and cancelled, by order 
dated March 22. 1924. 

In granting an injunction pendente life herein, the Court tiled 
written Memorandum, wherein the following is stated: 


‘‘As denatured alcohol produced and used as provided by the law 
and the regulations is exempt from the provisions of the act, the 
only remaining grounds upon which proceedings could be had against 



the plaintiff would he the use, contrary to law and regulations, of 
denatured alcohol. Instead of this, the plaintiff is charged, not with 
using denatured alcohol in a manner contrary to law and regula¬ 
tions, but with the unlawful sale and use of intoxicating liquors, 
and he was found guilty of the latter. The mere fact that de¬ 
natured alcohol may he an intoxicating liquor does not cure the de¬ 
fect in the charge. Charges of this kind should be definite and posi¬ 
tive; and not based upon the conclusions of the revenue officers. The 
charges in this case do not charge the plaintiff with the offenses of 
which he has been found guilty.” 

The order of injunction reserved to defendants the right to move 
to dissolve in the event plaintiff should be found guilty, under proper 
charges preferred against it. of acts justifying the revocation of its 
license or the seizure of its property. 

In pursuance of the right so reserved, the defendants now move 
to dissolve the injunction, the same being based upon certain subse¬ 
quent charges, citation, hearing held thereunder, and determination 
thereof. 

The citation or order to show cause why permit No. 78. supra, 
should not be revoked, is dated April *23, 1924; and it was therein 
alleged, that plaintiff had not in good faith conformed with the 
provisions of the National Prohibition Act, in that, between certain 
dates named, plaintiff lawfully produced quantities of specially 
207 denatured alcohol, but did not, as required by Section 4, Title 
11, of the said Act, use the said specially denatured alcohol 
as provided by law and regulations then in force, in that plaintiff, 
on dates described— 

(1) Did unlawfully withdraw from its denaturing plant and ship 
via the Eastern Steamship Co. from Brooklyn to Boston, consigned 
to the Herman Chemical Co., at Boston, quantities of specially de¬ 
natured alcohol, contained in 200 barrels, 

(a) without having received from said consignee a copy of a 
permit on Form 1477, as required by law; 

(b) without reporting on Form 1466, as required, by delivering 
copies thereof to the Government officer in charge of said denaturing 
plant, the details of the production of the specially denatured alcohol 
so withdrawn and shipped; and without retaining at said plant, as 
a permanent record, one copy of said report; 

(c) without reporting on Form 1467, as required, the details of 
packages of specially denatured alcohol filled, withdrawn and shipped, 
by delivering to the Government officer in charge of said denatur¬ 
ing plant copies of the said Form 1467, showing the serial num¬ 
ber. the brand or stencil upon the end of the packages, the name 
of the denaturer, the registry number of the plant, the district and 
state in which located, the contents of the package in wine and ap¬ 
parent proof gallons, and the labeling of the packages as “Specially 
Denatured Alcohol,” together with the denaturing formula num¬ 
ber; and without retaining as a permanent record one copy of such 
report; 
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((/) without entering on a monthly record, Form 1408-D, as re¬ 
quired, complete details of said specially denatured alcohol, pro¬ 
duced, withdrawn, and shipped, as aforesaid; and without retaining 
as a permanent record, a copy of said Form 1468-1), filled out as re¬ 
quired; and without delivering to the (iovernment officer in charge 
of said denaturing plant copies of said form, so filled out, on the fifth 
day of the month succeeding the production, withdrawal, and ship¬ 
ment of said specially denatured alcohol; 

208 (e) without, as required, reporting the withdrawal and 

shipment of said specially denatured alcohol on Form 1473, 
by furnishing the (Iovernment officer in charge of said denaturing 
plant such forms, in duplicate, showing thereon the name of the 
manufacturer or person to whom the said consignment was made, tlie 
number and serial numbers of the packages, the number of wine 
gallons shipped, and the formula number thereof. 

And it was further therein charged that plaintiff further used the 
said specially denatured alcohol in violation of law and regulations, 
in that plaintiff, on dates specified— 


(2) Did unlawfully withdraw from its said plant and ship, via 
Eastern Steamship Co., from Brooklyn to Boston, consigned to the 
Herman Chemical Co., at Boston, 200 barrels of specially denatured 
alcohol, then and there knowingly recorded and reported falsely on 
Forms 1400, 1407. and 14GS-I) (more fully described in paragraph 
1, b. r, and d, supra,), the said production, withdrawal and shipment 
as of completely denatured alcohol: when, in truth and fact, the pro¬ 
duction, withdrawal and shipment was of said specially denatured 
alcohol. 


And it was further therein charged that plaintiff further used said 
specially denatured alcohol in violation of law and regulations then 
in force, in that plaintiff, on dates specified— 


(3) Did unlawfully withdraw from its said plant and ship, (as 
herein aforesaid.) 200 barrels of specially denatured alcohol, with 
the intent and purpose of delivering same at Boston to Mario In- 
graffia, Basil Sansone, Anthony Sansone, and John Earise, and to 
other persons unknown, without said pel-sons having first obtianed 
permits on Forms 1470 and 1177, as required, authorizing them, or 
any of them, to deal in, receive, or possess the said specially de¬ 
natured alcohol. 


And it was further therein charged that plaintiff further used the 
said specially denatured alcohol in violation of law and regu- 
209 lations, in that plaintiff, on dates specified— 


(4) Did unlawfully, (through and by means of certain agencies 
described,) deliver said specially denatured alcohol to said Mario In- 
graffio, Basil Sansone, Anthony Sansone, and John Earise, and to 
other persons unknown, without said persons having first obtained 
permits on Forms 1470 and 1477. as required, authorizing them, or 
any of them, to deal in, receive, or possess the said specially de¬ 
natured alcohol. 
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(Note.— The revocation proceedings aforesaid, under separate and 
appropriate citations, involved Collector's Permit No. 78, supra, 
issued to the Herman Chemical Co., of Brooklyn, plaintiff herein; 
and Collector’s Permit No. 12, issued to the Herman Chemical Co., 
of Boston.) 


The hearing officer made report of the hearing held by him under 
the above citations; which report thus concluded: 

“After a very careful consideration of all the evidence and exhibits 
offered at the hearing. 1 find that the charges against the company of 
not in good faith conforming to the provisions of the National Pro¬ 
hibition Act. as set forth in the citation, viz: the withdrawal and 
shipment from Brooklyn. New York, and Boston, Massachusetts, of 
150 barrels of specially denatured alcohol, and the delivery to a per¬ 
son or persons not authorized to receive the same, and that the alcohol 
was carried on the records of both companies as completely dena¬ 
tured alcohol, whereas it was in fact specially denatured alcohol, 
have been sustained. 

“The permits in question are. therefore, hereby revoked and can¬ 
celed.” 


And that action was approved by the Prohibition Commissioner, 
August 20, 1024; and, thereafter, the present application was filed 
by defendants asking that the injunction pendante life, heretofore 
entered in this cause, he vacated and dissolved. 

The plaintiff, in the answer filed by it to the petition herein ask¬ 
ing the dissolution of said injunction pendente life , denies that 
“proper, legal or valid charges have at any time been preferred 
210 against the plaintiff since the date of said order;” and it fur¬ 
ther denies the validity of anv hearings had thereunder, upon 
the grounds, among others: 


(1) That, by the order of injunction herein, (interpreted in the 
light of the Memorandum opinion of the Justice of this Court who 
granted the same, supra,) it was adjudged that the permit involved 
in this suit could only he revoked upon charges filed under the pro¬ 
visions of Section 5, Title 2. of the National Prohibition Act; 
whereas, the present proceedings to revoke said permit were insti¬ 
tuted under tin* provisions of Section ft, Title 2. of said Act; 

(2) That the citation issued in said revocation proceedings was 
null and void, because instituted under said Section ft, Title 2. and 
not under Section 5. Title 2; and because the same does not comply 
with or conform to the requirements of the provisions of said Section 
5. Title 2, (in respect of divers details mentioned:) and. 

(.*>) That the evidence adduced at the hearing failed to establish 
against plaintiff the charges set forth in the citation. 


So far as concerns the Herman Chemical Co., of Boston, the 
answer, upon information and belief, states that the company named 
had surrendered its permit, (No. 12, supra,) and that that company 
is not now engaged in business of any kind, 
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The sole question here necessary or proper to be determined is 
whether or not the revoeation proceedings were properly instituted 
under the provisions of Section 0, Title 2, of tlie Act, or whether the 
same properly could only have been brought under the provisions of 
Section 5, Title 2, thereof, as contended and insisted by plaintiff. 
The question suggested in the above paragraph 3 of plaintiff’s 
answer, namely, that the charges were not sustained by the evidence, 
is not open for review in this proceeding. 

Jn short, therefore, the contention of plaintiff, in resistance 
211 of the motion to dissolve the injunction, is, that the revoca¬ 
tion proceedings, upon which the application is based, are 
null and void, because instituted and prosecuted under the wrong 
section of the Prohibition Act. 

In passing, it may be noted that, in the original bill of complaint 
herein, (paragraph 4.) plaintiff alleged, that said Section 0. Title 2, 
of said Act. prescribes the method and procedure whereby the Com¬ 
missioner of Internal Pevenue is authorized to hear and determine 


the sufficiency of all evidence and allegations of violations of the 
provisions of said Act. and the terms of any permit issued there¬ 
under. upon which to sustain a revocation of such permit; whereas, 
in the supplemental bill herein, (paragraph 3. subparagraph (M 
plaintiff alleges, that the revocation proceedings should have been 


instituted under the provisions of said Section .*>. 


Title 2, of said Act; 


and it alleges a failure to comply with the requirements and pro¬ 


visions of that section. 


In view of the objection confidently and insistently made by 
plaintiff* that the present question is foreclosed, so far as the trial 
court is concerned, because of the fact that the Justice of this Court, 
in granting the injunction pnvlentr Ht'\ decided that any proceed¬ 
ings for the revocation of the permit issued to plaintiff* must be 
under Section .'>. Title 2. of the Prohibition Act: whereas the present 
proceeding, (as was the former.) was brought under Section 0, 
Title 2. of the Act. the matter suggested should be first determined. 

If the objection stated be well-founded in fact, then it is likewise 


well-founded in law; since, as a 
others decisions by the several 


practical matter, the review of each 
associate justices of this the trial 


court would be both undesirable and confusing. 


As this Court understands the matter, and as hereinabove 


212 set forth, in detail, the former citation herein charged the 
plaintiff* with the unlawful sale and use of intoxicating 
liquors; whereas, the evidence adduced in support of the charge 
concerned an alleged unlawful use and sale of denatured alcohol— 
in other words, plaintiff* was charged with one offense, and he was 
found guilty of another, but separate and distinct, offense. 

The srronrf citation, doubtless framed in the light of the evident 
imperfections and defects present in the first citation, does not 
charge the unlawful sale and use of intoxicating liquors; but limits 
the charge to that of an illegal use of specially denatured alcohol ; 
and it may be remarked that, under tlie bearing held pursuant to 
said stron J citation, the proof corresponded with tfie charge, and 
was not variant therefrom, as had been the case under the former 
citation. 
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Upon careful consideration of the former Memorandum opinion 
herein, and the order of injunction pendente lite, this Court finds 
nothin" therein which may properly he said to determine and decide 
that revocation proceedings based upon an alleged illegal use of 
specially denatured alcohol must he brought under said Section 5, 
Title 2, of the Act. 

So holding, the sole question here for determination comes to 
this; whether a citation charging an illegal use of specially de¬ 
natured alcohol may properly be brought under said Section 9, 
Title 2; or. on the other hand, must such a proceeding be brought 
under Section 5, Title 2, of the Act? 

Accordingly as the correct answer to that question is found, 
213 so must the decision herein be: since, if such proceeding must 
be brought under said Section 5. the present application must 
he denied, as the proceeding admittedly was brought under said 
Section 9; whereas, if the proceeding properly may be brought 
under said Section 9, (as it was so brought herein.) then the present 
application to dissolve the injunction should be granted. 

Turning, therefore, to said Sections 5 and 9, Title 2, of the Act, 
in aid of the correct answer to the question: 

Tn order properly to understand the provisions of said Section 5, 
pertinent extracts should first he made from Section 4, Title 2, of 
the Act. 


Said Section 4 provides: 

That the articles enumerated therein shall not he subject to the 
provisions of the act. if they correspond with the descriptions and 
limitations therein stated, namely: (a), denatured alcohol or de¬ 
natured rum produced and used as provided by law and regulations; 
( h .) medicinal preparations; (r .) patent and proprietary medicines; 
(d, ) toilet, medicinal, and antiseptic preparations and solutions; 
(e.) flavoring extracts and sirups: ( h, r. d. and e, supra, to be unfit 
for use for beverage purpose's:) and (/.) vinegar and preserved sweet 
eider. Any person who shall knowingly sell any of the articles 
mentioned in said paragraphs a. />. r, and d. for beverage purposes, 
etc., shall he subject to the penalties provided in Section 29, of said 
Title 2 (fine or imprisonment, for first offense; and fine and im¬ 
prisonment for second offense.) If the commissioner shall find, 
(after notice and hearing, as provided in Section .->. of said 
21 1 Title 2.) that any person has sold any flavoring extract, sirup, 
or beverage in violation of said paragraph, he shall notify 
such person to desist: and it shall, thereupon, he unlawful, for a 
pciiod of one year thereafter, for any person so notified to sell any 
such extract, sirup, or beverage, except under certain prescribed 
conditions. 


Said Section 5 provides; 

Whenever the commissioner has reason to believe that any article 
mentioned in said Section 4 <b>os not correspond with the descrip¬ 
tions and limitations therein provided, “he shall cause an analysis 
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of said article to be made, and if, upon such analysis, the com¬ 
missioner shall find that said article does not so correspond,” he 
shall give written notice to the manufacturer thereof “to snow cause 
why said article should not be dealt with as an intoxicating liquor;” 
failure to show to the satisfaction of the commissioner, that the 
article corresponds to the descriptions and limitations provided in 
said Section 4, to be followed bv revocation of permit to manufac¬ 
ture and sell such article. The manufacturer may have the action 
of the commissioner reviewed by appropriate proceedings in equity ; 
and, during the pendency of such proceedings, the manufacture, 
sale, or other disposition of such article may be restrained. 

Said Section 0 provides: 

If. at anv time, there shall be filed with the commissioner a 
« 

verified complaint, setting forth facts showing, or if the commis¬ 
sioner has reason to believe, that any person who has a permit “is 
not in good faith conforming to the provisions of this Act 
*215 * * * the commissioner or his agent shall immediately 

issue an order, citing such nelson to appear before him,” etc. 

The section then proceeds as follows: 

“If it be found that such person has been guilty of wilfully violat¬ 
ing any such laws, as charged, or has not in good faith conformed 
to the provisions of this Act. such permit shall be revoked, and no 
permit shall Ik* granted to such person within one year thereafter. 
Should the permit be revoked by the commissioner, the permittee 
may have a review of his decision before a court of equity in the 
manner provided in section 5 hereof. During the pendency of such 
action such permit shall be temporarily revoked.” 

Without here undertaking to discuss, in detail, the provisions of 
the several sections, supra, suffice it to sav that, in the opinion of 
the Court, the provisions of said Section 0, which include an;/ per¬ 
mittee who is not in good faith conforming to the provisions of the 
law. are properly .applicable to the case of a permittee charged with 
illegally using and selling specially denatured alcohol; and. if there 
were any reasonable doubt concerning the matter, such doubt should 
be resolved in favor of sustaining jurisdiction under said Section 9. 
by reason of the legislative command, found in Section 3. Title 2. 
of said Act. that all of the provisions of the Act “shall be liberally 
construed, to the end that the use of intoxicating liquor as a beverage 
may be prevented.” 

In conclusion, the Court is of opinion that the seeond revocation 
proceedings, referred to herein, were properly brought; and. inas¬ 
much as the charges therein contained were held to have been 
216 sustained by the evidence adduced in support thereof ; the 
application of defendants to dissolve the injunction pendente 
life, herein, should be (/ranted. 

Accordingly, appropriate order may be prepared, and submitted on 
notice, vacating and dissolving said order of injunction pendente 
life; and, inasmuch as such order, where entered, will necessarily 
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dispose of the subject-matter of this litigation, it is suggested that 
final decree he entered, dismissing the original and supplemental 
hills of complaint; from which final decree, appeal may be taken, 
at once, to the Court of Appeals, thereby making it possible to secure 
a prompt review of this decision and liolding, if so desired by 
plaintiff. 

A. A. HOEHLIXG, 

Justice. 

January 2. 1925. 

Decree Dissolving Injunction Pendente Lite, <C*c. 

Filed January 16. 1925. 

******* 

This cause coming on to be heard upon the application of the de¬ 
fendants to dissolve the injunction pendente life granted herein on 
the 28th day of April. 1924. and subsequent proceedings relating 
thereto, and the same having l>een argued by counsel and duly con¬ 
sidered by the Court, it is this Kith day of January, 1925, 

• # • » 

Ordered that said injunction pendente life be and the same is 
hereby dissolved. 

i 

And it appearing to the Court that the only relief prayed in the 
original and supplemental bills is for injunction, that the defendants 
in their answer to said original and supplemental bills pray 
217 that said bills be dismissed, and that this order dissolving 
said injunction pendente life heretofore granted finally dis¬ 
poses of this cause, and the plaintiff electing to stand on its original 
and supplemental bills, it is further 

Adjudged, ordered, and decreed that the said original and sup¬ 
plemental bills be and they are hereby dismissed. 

A. A. HOEIILING, 

Justice. 

From the foregoing decree the plaintiff has noted an appeal in 
open Court and has prayed that the Court fix the penalty of the 
undertaking for costs on appeal, and that tin* said injunction pen¬ 
dente life be continued pending said appeal. 

It is. therefore, ordered that the penalty of the undertaking for 
costs on appeal be. and the same is fixed at One Hundred ($100) 
Dollars or in lieu thereof the deposit in Court of Fifty Dollars ($50) 
cash. 


And it is further ordered that said injunction pendente life be and 
the same is hereby continued in force and effect until said appeal, if 
perfected, shall be determined in the Court of Appeals of the District 
of Columbia, provided the plaintiff shall file in this cause an under¬ 
taking in the amount of Two thousand Five Hundred Dollars 
($2,500) with surety to be approved by this Court, and conditioned 
to pay such costs and damages as may be incurred or suffered by any 
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party to this cause who may be held to be wrongfully enjoined by the 
continuance of said injunction. 

A. A. HOEHLING, 

J ii *t ice. 
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Memoranda. 


January 20, 1925. Injunction Undertaking for $2,500.00 ap¬ 
proved and filed. 

February 2. 1925.—$50 deposited by plaintiff in lieu of appeal 
bond. 


A«fiignment of Errore . 
Filed February 2, 1925. 


Comes now the plaintiff and on its appeal from the order of 
January 10, 1925, dissolving the injunction issued herein and dis¬ 
missing the original and supplemental bills filed herein, assigns 
errors as follows: 

1. The Court erred in dissolving the injunction theretofore issued 
in the cause. 

2. The Court erred in dismissing the original and supplemental 
bills. 

3. The Court erred in holding and ruling that under the pro¬ 
visions of the National Prohibition Act the defendants had properly 
proceeded to revoke the plaintiff’s permit to operate a denaturing 
plant under Section 9. Title 2, of said Prohibition Act. 

4. The Court erred in not holding and ruling that in order to re¬ 
voke a permit such as was held by the plaintiff, the permittee must 
he proceeded against under Section 5, Title 2, of said National Prohi¬ 
bition Act. 

5. The Court erred in holding and ruling that the second revo¬ 

cation proceedings as set out in the defendants’ motion to dis- 
219 solve the temporary injunction issued herein was valid under 
the National Prohibition Act. 

<>. The Court erred in holding and ruling that the second citation 
dated the 23rd day of April, 1924. and filed as Exhibit A to de¬ 
fendants’ motion to dissolve, complied with the regulations of the 
Trcasurv Department covering the issuance of such citations. 

ELLIS, IIAHRISON. FERGUSON & GARY. 

Attornegs for Plaintiff. 

Designation of Record. 

Filed February 2. 1925. 


The Clerk will please include in the transcript of the record on 
appeal in this case the following papers: 
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1. Original bill of complaint and exhibit (in full). 

2. Temporary restraining order (in full). 

3. Injunction undertaking. $10,000.00 (memorandum). 

4. Restraining order continued from time to time to April 4, 1924 
(memorandum). 

5. Supplemental bill, together with Exhibits A, B and C (in full). 
0. Answer of defendants to original and supplemental bills, to¬ 
gether with Exhibits A, B. 0, D, E, F, G, II, and I, omitting Exhibit 
EA (in full). 

7. Opinion of Court by Mr. Justice Bailey (in full). 

8. Order for injunction pendente life (in full). 

9. Injunction undertaking, $2,500.00 (memorandum). 

10. Petition by defendants to dissolve injunction, together with 
exhibits A. B and C (in full). 

11. Answer of plaintiff to motion to dissolve, together with exhibit 

(in full). 

220 12. Opinion of Court by Mr. Justice Iloehling (in full). 

13. Decree dissolving injunction and dismissing original 
and supplemental bills (in full). 

14. Injunction undertaking. $2,500.00. and deposit for costs on 
appeal (memorandum). 

15. Assignment of errors (in full). 

10. This designation (in full). 

ELLIS, HARRISON, FERGUSON & GARY. 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Colombia, ss: 

I. Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
220. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 41839 in Equity, wherein 
The Herman Chemical Company, a corporation, is Plaintiff and A. 
W. Mellon. Secret a rv of the Treasury et al. are Defendants, as the 
same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th dav of May. 1925. 

i % 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH. 

EW. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4333. The Herman Chemical Company, a corporation, appellant, 
vs. A. W. Mellon. Secv.. <fc<\, et al. Court of Appeals, District of 
Columbia. Filed May 14, 1925. Henry W. Hodges, Clerk. 
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No. 4333. 


No.- Special Calendar. 


The Herman Chemical Company, a Corporation, 

Appellant , 

vs. 

A. W. Mellon, Secretary of the Treasury; David H. 
Blair, Commissioner of Internal Revenue; Roy A. 
Haynes, Federal Prohibition Commissioner. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a decree of the court below 
dissolving an injunction theretofore issued in the case 
and dismissing the bill therefore filed by the appellant, 
the plaintiff below. 

On the 25th day of October, 1923, the appellant 
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Chemical Company filed its bill in equity against the 
defendants in their official capacities, in which it was 
alleged, in substance, that it was a corporation of the 
State of New York and had been since the year 1878 
engaged in the business of manufacturing chemicals 
and pharmaceuticals, and in the conduct of its business 
required the use of industrial alcohol; that it procured 
a permit under the National Prohibition Act to use such 
alcohol in its business; that thereafter it obtained a 
permit No. 78, which authorized it to operate a de¬ 
naturing plant and under which it was allowed to pur¬ 
chase industrial alcohol tax exempt and to denature 
the same into certain authorized formulas in accor¬ 
dance with regulations issued by the Treasury Depart¬ 
ment (R. 2); that in establishing its denaturing plant 
and business it had expended large sums of money, and 
in the conduct of such business it had entered into con¬ 
tracts involving large sums for the purchase and sale 
of industrial alcohol in bond and for the sale of the 
various formulas of denatured alcohol; that it had 
built up a large and extensive organization and a valu¬ 
able good-will in such business (R. 3). 

The bill then proceeded to allege that on or about 
the 19th day of October, 1923, the storekeeper gauger 
under the Collector of Internal Revenue, who was as¬ 
signed to the plaintiff’s denaturing plant, who had 
complete supervision over the operation of said plant 
and held in his possession the keys to all the tanks 
therein containing pure alcohol and denatured alcohol 
as well as the kevs to all the machinerv and to the en- 
trance doors to said plant, advised the President of 
the appellant Company that he had been instructed to 
cause all operations in said plant involving the use or 
distribution of alcohol to cease; that the storekeeper 
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gauger thereupon locked all the machinery in said plant 
and closed the plant; that the Collector of Internal 
Revenue also advised all persons and companies from 
whom the appellant Company was accustomed to ob¬ 
tain industrial alcohol for denaturing purposes, not to 
thereafter deliver any such alcohol to the appellant 
(R. 4). 

The hill further alleged that the plaintiff had com¬ 
mitted no violation of law in the operation of the plant 
and that the action of the defendant Havnes in under- 
taking to close its plant was arbitrary and illegal, be¬ 
cause it amounted to an unlawful interference with the 
plaintiff’s business and undertook to revoke its per¬ 
mit without in any way complying with the provisions 
of the law governing the revocation of such permits 
(R. 4). 

The bill then alleged that the plaintiff would suffer 
irreparable damage to its business unless the court in¬ 
terfered by injunction to prevent the defendants from 
thus closing its plant and destroying its business; and 
further that the plaintiff had no knowledge and no 
means of knowledge as to what the defendants’ charge 
against the plaintiff was without the issuance of a cita¬ 
tion as required by the provisions of the National Pro¬ 
hibition Act (R. 5). 

The prayer of the bill was for process and that the 
defendants be enjoined and restrained, temporarily 
and permanently, from interfering with the enjoyment 
by the plaintiff of its permit, and the operation of its 
denaturing plant until such time as said permit should 
be properly and legally revoked under the provisions 
of the statute known as the National Prohibition Act. 

Upon the allegations of the bill and the affidavit of 
the President of the plaintiff company filed as an ex- 
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liibit thereto, and upon the execution of a bond re¬ 
quired, the court below issued a temporary restraining 
order against the defendants for a period of ten days, 
as provided by the rules of the lower court (R. 10-11). 

Upon the service of this restraining order upon the 
defendants, it was stipulated that they would institute 
proper revocation proceedings under the law, issue a 
citation to the plaintiff, and otherwise proceed in ac¬ 
cordance with the statute. It was further stipulated 
that, in the meantime and during the pendency of such 
revocation proceedings the temporary restraining 
order should be continued in force. 

Shortly thereafter the defendant Havnes, by one of 
his subordinates, issued against the plaintiff a citation 
for the revocation of said permit held by the plaintiff 
company; that the citation was issued under Section 9, 
Title 2, of the National Prohibition Act (R. 14 to 22). 

A hearing was had upon this citation and thereafter 
the defendant Haynes, as Prohibition Commissioner, 
did on or about the 24th day of March, 1924, undertake 
to revoke the permit in question, notwithstanding the 
fact that the restraining order issued by the court be¬ 
low was at that time in full force and effect (R. 27, 28). 

Upon being advised of the attempted action of the 
defendant Haynes in violation of said restraining or¬ 
der, the plaintiff filed in the court below its supple¬ 
mental bill, in which it attacked the validity of the cita¬ 
tion, the hearings thereunder, and the attempted order 
of revocation entered by the defendant Haynes. The 
grounds on which the revocation proceedings were at¬ 
tacked by the plaintiff was that the proceedings were 
instituted and prosecuted under Section 9 of Title 2 
of the National Prohibition Act, whereas under the 
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mandatory provisions of the Act the permit could only 
he revoked under Section 5 of Title 2 thereof, because 
Section 9 only dealt with intoxicating liquors fit for 
beverage purposes, whereas the permit issued to the 
defendant was for the manufacture and sale of dena¬ 
tured alcohol and the shipments on which the complaint 
was based were admittedly denatured alcohol and un¬ 
fit for beverage purposes. (R. 12 and 13). 

The defendants filed an answer to both the original 
and supplemental bills, and the case come on for hear¬ 
ing on the prayer of the plaintiff for the issuance of a 
further injunction. 

The answer of the defendants admitted the issuance 
of the permit and that the institution of the revocation 
was based upon Section 9 of the National Prohibition 
Act, but alleged that such revocation proceedings were 
properly instituted under that Section and that it was 
not necessary for them to proceed under Section 5 (R. 
29,37). 

Upon the hearing of the case, the presiding Justice 
filed a written opinion (R. 54-55), in which he held that 
an injunction pendente life should be issued. This 
order of injunction was entered on April 28, 1924 (R. 
55). 

Thereafter the defendants issued another citation 
against the plaintiff for the same alleged violation un¬ 
der Section 9 of Title 2 of the Prohibition Act, notwith¬ 
standing the Court’s decision, in which it was charged 
that the plaintiff had not “in good faith conformed 
with the provisions of the National Prohibition Act, in 
that at Brooklyn aforesaid, on, to wit: the 30th and 
31st days of July, 1923, you lawfully produced quan¬ 
tities of specially denatured alcohol, but did not, as re¬ 
quired by Section 4, Title II of the said National Pro- 
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liibition xYct, use the said specially denatured alcohol 
as provided by law and regulations then in force.” The 
citation then set out in detail the charges of improper 
use complained of. Sections (a), (b), (c), (d), and (e) 
charge that the plaintiff had shipped certain barrels of 
specially denatured alcohol without making certain re¬ 
ports claimed to have been required under the regula¬ 
tions (R. 62, 63, 64). 

While this charge is apparently to the effect that the 
plaintiff shipped out this denatured alcohol known as 
Formula 39-B without making any reports at all, yet 
the fact is, and it is shown by the second paragraph of 
the citation, the plaintiff reported the shipments com¬ 
plained of under the forms required as completely de¬ 
natured alcohol, or what is known as Formula Xo. 2. 
It might be said in passing that neither Formula Xo. 
2 or Formula 39-B is an intoxicating liquor fit for bev¬ 
erage purposes, and both are deadly poisons. 

The second paragraph of the citation charges the 
plaintiff Company with making false reports, or in 
other words, as we have stated above, in reporting the 
shipments as completely denatured alcohol, whereas it 
was specially denatured alcohol (R. 64). The conten¬ 
tion of the plaintiff Company was, and is, that the prod¬ 
uct actually shipped out of their plant was completely 
denatured alcohol, and the onlv testimony on the sub- 
ject produced by defendants was that some barrels with 
the plaintiff’s name stenciled on the heads were found 
some thirteen days after the Herman Chem. Co. of Bos¬ 
ton had received a shipment from plaintiff in Roxbury, 
Mass., containing, as the Government contended, spe¬ 
cially denatured alcohol or Formula 39-B. 

The third and fourth paragraphs of the citation 
charge in effect the withdrawal, shipment and delivery 
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of certain barrels of specially denatured alcohol to per¬ 
sons in Boston who did not have permits to deal in, re¬ 
ceive or possess specially denatured alcohol. (K. 64- 
65). 

Taking the entire citation as a whole, we think we 
are justified in saying that the substance of its allega¬ 
tions is that the plaintiff shipped specially denatured 
alcohol to the three persons named therein, without 
their having permits to receive it and without the plain¬ 
tiff reporting the shipments as specially denatured 
alcohol, but on the contrary reporting them as com¬ 
pletely denatured alcohol. 

There isn’t a word in this record anywhere which 
in any wise connects the plaintiff Company with these 
charges, but on the contrary the record discloses with¬ 
out any question that the plaintiff, shipped and con¬ 
signed these barrels to the Herman Chemical Company 
of Massachusetts, which was a separate and distinct 
corporation, some fourteen or more days before they 
were found and so reported them to the Department, 
and that the Herman Chemical Company of Massa¬ 
chusetts had permits to deal in both completely and 
specially denatured alcohol. It further shows that the 
shipments in question were sold by the Massachusetts 
Company to one Otto A. Both, of Boston, who also had 
a permit to deal in completely and specially denatured 
alcohol. How the barrels which were found in Rox- 
bury, Mass., on or about August 11, 1923, got into the 
possession of the three men named in the citation is 
nowhere explained. The Government gauger testified 
(R. 98) that he had the keys to all the doors and tanks 
of the plant of the plaintiff Company and was present 
at the plant during all the time that it was in opera¬ 
tion ; that he supervised the denaturing of these 
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barrels in question and made a memorandum of the 
number of packages denatured and checked up the re¬ 
ports made by the denaturing plant to see that they 
were correct; and that they contained completely de¬ 
natured alcohol or Formula Xo. 2. It was further 
testified by the witness Grigsby, who testified for the 
Government (R. 77), that the only denatured alcohol 
which the plaintiff had, according to its reports, with 
which to fill these barrels, was completely denatured 
alcohol. We think, therefore, that the Government’s 
testimony in the revocation proceedings shows that the 
only alcohol that the plaintiff had available with which 
to fill the barrels in question at the time they were 
shipped was completely denatured alcohol, and that 
they did actually contain that class of alcohol. 

After a hearing had on the second citation, the officer 
who heard the testimony filed a report with the defen¬ 
dant Haynes, in which he undertook to revoke the 
permit (R. 65 to 70). It might be noted here that 
there was also a citation issued against the Herman 
Chemical Company of Massachusetts, which was like¬ 
wise revoked. However, we are in no way interested 
in that Company and that citation is not before the 
court in this proceeding. The fact is the Company had 
surrendered its permit and discontinued business be¬ 
fore the hearer’s report was filed. 

Upon the filing of the report above mentioned, the 
defendants filed in the court below a petition for a dis¬ 
solution of the order of injunction pendente life, and 
alleged that a proper citation had been issued against 
the plaintiff, which was heard by an officer designated 
to hear the same, who had made his findings and they 
had been approved by the defendant Haynes. The de¬ 
fendants further averred that the plaintiff had been 
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found guilty by the officer hearing the charges, and 
prayed that the order of the injunction theretofore is¬ 
sued lie dissolved (R. 56). 

Thereupon, the plaintiff filed its answer to the peti¬ 
tion for dissolution, in which it denied that any proper, 
legal or valid charges had been preferred against the 
plaintiff, and it also denied the validity of the entire 
revocation proceedings (R. 117). 

The contentions set forth in the answer were based 
upon the following grounds: 

1. That the proceedings were improperly based on 
Section 9 of Title 2 of the Prohibition Act, because 
Mr. Justice Bailey had held that proceedings to re¬ 
voke the permit issued to the plaintiff should be in¬ 
stituted under Section 5 instead of Section 9. 

2. That the citation and the proceedings and find¬ 
ings thereunder were null and void because the citation 
was issued, the proceedings held and the findings made 
under Section 9 of Title 2 of the Prohibition Act, 
whereas the mandatory provisions of the law required 
the institution of proceedings to revoke a permit such 
as that held by the plaintiff under Section 5 of Title 2 
of that Act. 

3. That the citation did not comply in form and 
effect with the citation required under regulations 
adopted by the defendants to be issued in cases arising 
under Section 5. 

4. That the citation was not predicated upon an 
analysis which the Government was required to have 
made under the provisions of Section 5 of Title 2. 

5. That the citation was invalid and void because it 
did not constitute the notice provided for in Section 
5, Title 2. 
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6. That the citation was invalid and void because it 
was not issued upon the prim a fane finding of a viola¬ 
tion of the National Prohibition Act or of the prohibi¬ 
tion laws of the State or of the terms of the permit 
issued to the plaintiff, as set forth in a written report 
by a Prohibition Officer or upon written complaint 
under oath of some other person, as is required by 
Section 3 of the regulations of the Treasury Depart¬ 
ment, known as Pro-Mimeograph No. 289. 

7. That the report of the officer hearing the revoca¬ 
tion proceedings was invalid and void because the said 
report was not filed within ten days after the hearing 
as required by Section 1931 of Article 19 of the regu¬ 
lations governing the enforcement of the Prohibition 
Act. 

8. That there was no evidence produced to show that 
the shipments involved contained specially denatured 
alcohol when they left the plant of the plaintiff, but 
on the contrary that the undisputed evidence was that 
said shipments contained completely denatured alcohol 
(R. 118-119). 

9. The answer then objected to the consideration by 
the court of the transcript of the testimony as filed 
with the petition, on the ground that said transcript 
was not a full and impartial statement of the testi¬ 
mony, and prayed that if the court should find it neces¬ 
sary or proper to make use of such testimony that a 
complete transcript be used, which was tendered to the 
court (R. 119). 

A hearing was had on this petition and answer, and 
after taking the matter under advisement the court 
below filed a written memorandum opinion on January 
2, 1925, in which it was held that the proceedings could 
be instituted under Section 9 of Title 2, but made no 
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disposition of the other questions raised in the answer 
(R. 130 to 147). 

Thereupon, a decree was entered, dissolving the in¬ 
junction and dismissing the original and supplemental 
bills (R. 137). The decree further provided that the 
injunction pendente life would be continued in force 
until the disposition of this appeal. 

ASSIGNMENTS OF ERROR. 

The plaintiff thereupon tiled in the lower court the 
following assignments of error: 

1. The court erred in dissolving the injunction there¬ 
tofore issued in the cause. 

2. The court erred in dismissing the original and 
supplemental bills. 

3. The court erred in holding and ruling that under 
the provisions of the National Prohibition Act the de¬ 
fendants had properly proceeded to revoke the plain¬ 
tiff’s permit to operate a denaturing plant under Sec¬ 
tion 9, Title 2, of said Prohibition Act. 

4. The Court erred in not holding and ruling that 
in order to revoke a permit such as was held by the 
plaintiff, the permittee must be proceeded against 
under Section 5, Title 2, of said National Prohibition 
Act. 

5. The court erred in holding and ruling that the 
second revocation proceedings as set out in the defen¬ 
dants’ motion to dissolve the temporary injunction is¬ 
sued herein was valid under the National Prohibition 
Act. 

6. The court erred in holding and ruling that the 
second citation dated the 23rd day of April, 1924, and 
filed as Exhibit A to defendants’ motion to dissolve, 
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complied with the regulations of the Treasury Depart¬ 
ment covering the issuance of such citations. 

ARGUMENT. 

In order that we might present the argument in this 
case as briefly and clearly as possible, we shall divide 
the argument into four general parts rather than pre¬ 
sent the questions in the order in which they are set 
forth in the assignments of error. 

These four general heads are as follows: 

First: The citation of April 23, 1924, appearing at 
pages 62 to 65 of the record, and all the proceedings 
thereunder are null and void because the said citation 
was issued and said permit was undertaken to be re¬ 
voked under Section 9 of Title 2 of the National Pro¬ 
hibition Act, whereas under the provisions of that law 
the permit issued to the appellant could only be re¬ 
voked under Section 5 of Title 2 of the Prohibition Act. 

Second. That the citation and all the proceedings 
thereunder are null and void because it does not ap¬ 
pear that two necessary conditions precedent were 
complied with, namely, that no analysis of the product 
was made and no notice given to the appellant to show 
cause why the product should not be dealt with as an 
intoxicating liquor. 

Third. That the citation was not issued upon the 
prima facie finding of a violation of the National Pro¬ 
hibition Act or of the prohibition laws of a state or 
of the terms of a permit issued to the appellant as 
set forth in a written report by a prohibition officer or 
upon written complaint under oath of some other per- 
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son, as is required by Section 3 of the regulations of 
the Treasury Department known as Pro-Mimeograph 
No. 289. 

Fourth. The report of the officer hearing the revo¬ 
cation proceedings in accordance with his delegation 
to do so by the Prohibition Commissioner, and his at¬ 
tempted revocation of the permit, are invalid and void 
because not filed within ten days from the conclusion 
of the hearing, as required by Section 1932 of Article 
19 of Regulations 60. 

FIRST POINT. 

In connection with the discussion of the first point 
above mentioned, namely, that the citation was im¬ 
properly issued under Section 9 of Title 2 of the Pro¬ 
hibition Act, it is desirable to again call the Court’s 
attention to several facts which are not in dispute in 
this case, namely: 

1. That the permit which was issued to the appellant 
authorized it to manufacture and sell all formulas of 
denatured alcohol, including both completely dena¬ 
tured alcohol and specially denatured alcohol. 

2. That the defendants do not charge in the citation 
and do not claim that the product found in the barrels 
in Roxbury, Massachusetts, contained anything other 
than specially denatured alcohol, Formula 39-B, which 
is a deadly poison and unfit for beverage purposes. 

3. That the substance of the charge against the ap¬ 
pellant is that it shipped and sold specially denatured 
alcohol and reported to the Government the shipment 
and sale of completely denatured alcohol. 

4. That the citation was issued under Section 9 of 
Title 2 of the Prohibition Act. 

Our contention is that in view of the class of permit 
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held by the appellant, it could only he revoked under 
the provisions of Section 5 of Title 2 and could not he 
revoked under Section 9. 

In order to clearly present this question, we think it 
advisable to quote the several sections insofar as they 
hear upon the subject here under consideration. 

That part of Section 4 of Title 2 which is applicable 
is as follows: 

“Sec. 4. The articles enumerated in this section 
shall not, after having been manufactured and pre¬ 
pared for the market, be subject to the provisions 
of this Act if they correspond with the following 
descriptions and limitations, namely: 

(a) Denatured alcohol or denatured rum pro¬ 
duced and used as provided by laws and regula¬ 
tions now or hereafter in force. 

(b) Medicinal preparations manufactured in ac¬ 
cordance with formulas prescribed by the United 
States Pharmacopeia, National Formulary or the 
American Institute of Homeopathy that are unfit 
for use for beverage purposes. 

(c) Patented, patent, and proprietary medicines 
that are unfit for use for beverage purposes. 

(d) Toilet, medicinal, and antiseptic prepara¬ 
tions and solutions that are unfit for use for bev¬ 
erage purposes. 

(e) Flavoring extracts and sirups that are un¬ 
fit for use as a beverage, or for intoxicating bever¬ 
age purposes. 

(f) Vinegar and preserved sweet cider.” 

Section 5 of Title 2 is as follows: 

“Sec. 5. Whenever the commissioner has rea¬ 
son to believe that anv article mentioned in section 

•» 

4 does not correspond with the descriptions and 
limitations therein provided, he shall cause an 
analysis of said article to be made, and if, upon 
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such analysis, the commissioner shall find that 
said article does not so correspond, he shall give 
not less than fifteen days’ notice in writing to the 
person who is the manufacturer thereof to show 
cause why said article should not be dealt with as 
an intoxicating liquor such notice to be served 
personally or by registered mail, as the commis¬ 
sioner may determine, and shall specify the time 
when, the place where, and the name of the agent 
or official before whom such person is required to 
appear. 

If the manufacturer of said article fails to show 
to the satisfaction of the commissioner that the 
article corresponds to the descriptions and limita¬ 
tions provided in section 4 of this Title, his permit 
to manufacture and sell such article shall be re¬ 
voked. The manufacturer may by appropriate 
proceeding in a court of equity have the action of 
the commissioner reviewed, and the court may 
affirm, modify, or reverse the finding of the com¬ 
missioner as the facts and law of the case may 
warrant, and during the pendency of such proceed¬ 
ings may restrain the manufacture, sale, or other 
disposition of such article.” 

Section 9 of Title 2 is as follows: 

‘ ‘Sec. 9. If at any time there shall be filed with 
the commissioner a complaint under oath setting 
forth facts showing, or if the commissioner has 
reason to believe, that any person who has a per¬ 
mit under this act is not in good faith conforming 
to the provisions of this Act, or has violated the 
laws of any State relating to intoxicating liquor, 
the commissioner or his agent shall immediately 
issue an order citing such person to appear before 
him on a day named not more than thirty and not 
less than fifteen days from the date of service upon 
such permittee of a copy of the citation, which 
citation shall be accompanied by a copy of such 
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complaint, or in the event that the proceedings 
be initiated by the commissioner with a statement 
of the facts constituting the violation charged, at 
which time a hearing shall be had unless continued 
for cause. Such hearings shall be held within the 
judicial district and within fifty miles of the place 
where the offense is alleged to have occurred, un¬ 
less the parties agree on another place. If it be 
found that such person has been guilty of will¬ 
fully violating any such laws as charged, or has 
not in good faith conformed to the provisions of 
this Act, such permit shall be revoked, and no 
permit shall be granted to such person within one 
year thereafter. Should the permit be revoked by 
the commission, the permittee may have a review 
of his decision before a court of equity in the 
manner provided in section 5. During the 
pendency of such action such permit shall be 
temporarily revoked.’’ 


An examination of Section 4 shows that the articles 
mentioned in that Section (which includes denatured 
alcohol) are entirely without the purview of the Pro¬ 
hibition Act so long as they are produced and used in 
accordance with the law and regulations, because the 
Section in plain and explicit language provides that 
“the articles enumerated in this Section shall not be 
subject to the provisions of this Act if they correspond 
with the following descriptions and limitations.” The 
descriptions and limitations applied to denatured 
alcohol are that it shall be “produced and used 
as provided by law and regulations now or hereafter 


in force.” 

Now, it is perfectly apparent that until it is shown 
that a person holding a permit for the manufacture 
and sale of denatured alcohol has not produced or used 
the same in accordance with the laws and regulations, 
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then if the words of the statute mean anything he is 
no more subject to the provisions of the National Pro¬ 
hibition Act than if he were charged with any other 
independant violation of the law. 

But suppose the Prohibition Commissioner thinks 
that such a permittee is not conforming with the laws 
and regulations? What then must he do? The law is 
very plain and mandatory in setting forth the pro¬ 
cedure he must follow in order to bring the article 
within the provisions of the Prohibition Act. This 
procedure is set forth in Section 5 of Title 2. 

That Section is mandatory in its provisions and is 
specifically made applicable to said Section 4 and no 
other Section of the National Prohibition Act. De¬ 
natured alcohol lawfully produced and used is ab¬ 
solutely and entirely outside the scope and operation 
of the said Act, and this being so, Sections 4, 5 and 9 
and all other Sections of the Act are inapplicable. 
Consequently, when the article, namely, denatured 
alcohol, is exempt we have no need for any sort of re¬ 
vocation proceedings under the Act. 

The citation admits that the denatured alcohol in¬ 
volved here was lawfully produced, and, therefore, 
the only ground under which any revocation proceed¬ 
ings could be had is its use, contrary to law, and regu¬ 
lations. And in order to show the use, contrary to law 
and regulations, the Statute specifically provides the 
machinery therefor and it is found in Section 5 of Title 
II. Appellees admit that this Section has not been 
complied with or conformed to in any respect. Section 
5 of Title II is made applicable to Section 4 of Title II 
and no other Section of the said Act for the very plain 
and evident reason that it is necessary from a legal 
standpoint to first determine whether any article 
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named therein is subject to the provisions of the Act 
before that Act could be applied to it. Expressed 
differently, it is absolutely necessary and essential to 
determine by the invocation of Section 5 whether any 
article named in Section 4 of the Act is exempted 
from or is subject to the Act. For unless it is first 
determined whether an article mentioned in Section 4 
is subject to the provisions of the Act, how can any 
other Section of the Act be made applicable to it \ 

The appellees contend that denatured alcohol, when 
used contrary to laws and regulations, becomes intoxi¬ 
cating liquor and thus is subject to Section 9 of Title 
II. This contention is untenable and absurd. It 
amounts to the same thing to say that if a shoe is 
not worn on the foot, it becomes a glove. The appel¬ 
lees’ contention is exploded by the specific language 
of said Section 5, wherein it is provided that after 
certain preliminary steps have been taken, namely, an 
analysis and a notice, etc., the person charged with 
such misuse of denatured alcohol shall be accorded a 
hearing whereat he shall show cause why such article 
should not be classed as an intoxicating liquor. 
Despite this specific mandatory language, the appel¬ 
lees preclude a permittee from his rights under the law 
and deny him such process and proceedings. 

Congress enacted Sections 4 and 5 of the said 
Act for a very definite purpose. In Section 5, bv ex¬ 
press language, it made that Section specifically ap¬ 
plicable to Section 4 in matters of revocation, for the 
reason that it dealt with articles not being intoxicating 
liquors. 

In Section 9, Congress deals specifically with in¬ 
toxicating liquors. The two sections are easily dis¬ 
tinguished. In the case at bar, we are not dealing 
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with intoxicating liquors. Hence, we are not subject 
to Section 9. Unless the proceeding is brought under 
Section 5, with respect to this article, namely, de¬ 
natured alcohol, how can the Commissioner determine 
whether such article is within or without the Prohibi¬ 
tion Act. And if the Commissioner does not know 
whether the article is within or without the act, how 
can he apply Section 9 to such articles when Section 9 
deals onlv with articles embraced in the National Pro- 
hibition Act. Expressed differently, the appellant is 
charged with improper use of denatured alcohol. If 
it was used properly, it is exempt from or outside the 
Act, and if used improperly, it is within the Act. Im¬ 
proper use would be a failure to conform with the 
Descriptions and Limitations,—therefore, the Com¬ 
missioner must proceed under Section 5. To sum¬ 
marize the situation, it is absolutely necessary to in¬ 
voke Section 5 in order to determine whether anv arti- 

•/ 

cle named in Section 4 is within or without the Act. 

The language of Sections 4 and 5 has been hereto¬ 
fore passed upon judicially. Two important cases 
arose in the LTnited States District Court for me 
Southern District of New York, wherein Mr. Justice 
Hand was called upon to interpret that part of said 
Sections 4 and 5, which deals with descriptions and 
limitations. Those are the cases of Hildick Apple 
Juice Company v. Williams and the Duffy-Mott Com¬ 
pany v. Williams, decided together and reported in 
269 Fed. 184. There Justice Hand said: 

4 4 If the article corresponds with the descrip¬ 
tions and limitations of preserved sweet cider, it 
is ex vi termini not subject to the provisions of 
the Act. Any other construction would render the 
language of Sections 4 and 5 nugatory/’ 


In the two cases just cited, it will be observed that 
preserved sweet cider is one of the articles enumerated 
in the said Section 4. Applying this reasoning to the 
article, in the case at bar, namely, denatured alcohol, 
it would seem that once it is shown that the article 
is denatured alcohol (which is admitted), then such 
article is likewise ex vi termini not subject to the pro¬ 
visions of the Act. And this being so, the only way 
in which the Act may be made applicable to such arti¬ 
cle is by causing an analysis to be made issuing the 
notice required by Section 5 to a permittee to show 
cause whv such article should not be classed as an 
intoxicating liquor. Neither of these things was done. 

In the court below the Government undertook to 
justify its proceeding under Section 9 upon the lan¬ 
guage of that Section, to the effect that the Commis¬ 
sioner had a right to institute revocation proceedings 
against any person having a permit, construing that 
language to be broad enough to include any permit 
issued under any of the provisions of the Act. The 
unsoundness of this construction becomes perfectly 
apparent when it is understood that Section 9 only 
undertook to deal with cases involving intoxicating 
liquors fit for beverage purposes. Furthermore, if that 
construction of Section 9 is a sound one, then the en¬ 
actment by Congress of Sections 4 and 5 becomes an ab¬ 
solute absurdity, and we do not believe that this Court 

will so construe the Act as to literally read out of it 

* 

these two most important Sections. How can it be 
that Section 9 can be invoked against a permit cov- 
ering the articles mentioned in Section 4, when bv the 
plainest language those articles are taken out of the 
operation of the National Prohibition Act altogether 
so long as they comply with the descriptions and 
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limitations therein named, and when the specific pro¬ 
cedure for the ascertainment of whether or not they 
do not comply so as to bring them within the purview 
of the Act is plainly set forth in Section 5. 

The Government does not contend that it has made 
the analysis required by Section 5. It does not contend 
that it has ever taken any proceedings under Section 5, 
and our contention is that this not having been done, 
Section 9 can not be invoked. 

The Prohibition Office, itself, has clearly recognized 
that the proceedings under Section 5 and the proceed¬ 
ings under Section 9 are entirely different and dis¬ 
tinct. In the regulations promulgated by the Depart¬ 
ment under the Prohibition Act, the Department has 
set forth the procedure to be followed for the revoca¬ 
tion of permits under Section 5 and the revocation of 
permits under Section 9. 

In the first paragraph of Article 1 of said regula¬ 
tions, known as Pro-Mim. 85, it is provided: 

“1. Whenever the Commissioner has reason to 
believe that any article mentioned in Section 4 
does not correspond with the description and 
limitations provided therein or by regulations he, 
or, when authorized, the Director, shall cause an 
analysis of said article to be made, and if upon 
such analysis it shall be found that said article 
does not so correspond, notice shall be given to the 
person or permittee who is the manufacturer 
thereof to show cause why said article should not 
be dealt with as an intoxicating liquor and the 
permit to manufacture and sell said article be 
revoked.” 

This regulation provides that before issuing a cita¬ 
tion under Section 5 and as a condition precedent 
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thereto, the Prohibition Commissioner shall “cause an 
analysis of said article to be made,” with which pro¬ 
vision of the regulations the Government has made no 
pretense of complying. 

Paragraph 6 of the same regulation sets forth the 
langauge to be used in citations to revoke a permit 
issued under Section 4. The very first allegation con¬ 
tained in this form of citation is “it appearing from 

an analvsis of the articles mentioned below and manu- 
•> 

factured by you that such articles do not correspond 
with the descriptions and regulations provided by Sec¬ 
tion 4 of Title 2 of the National Prohibition Act and by 
regulations, you are, etc.” There is no such allega¬ 
tion as this contained in the citation which the regu¬ 
lations provided should be issued under Section 9. 

Section 10 of the same regulations sets forth the 
form of revocation order, which starts out with this 
language: “It having been found upon an analysis 
that the above named permittee, etc.” 

A comparison of these forms with the form of cita¬ 
tion issued against the appellant shows clearly that 
the Government did not comply with the law and with 
its own regulations in undertaking to revoke this per¬ 
mit. But it might be asked, what is the difference in 
the result between the two proceedings? The differ¬ 
ence is distinct and vital. Under Section 5 the revoca¬ 


tion order only goes to the particular article com¬ 
plained of, which in the case at bar would be a revo¬ 
cation of the permit so far as the manufacture of 
Formula 39-B is concerned, while the revocation order 
under Section 9 and the one which is undertaken to 


be made in this case is a total and complete revocation 
of appellant’s permit to manufacture and sell all 
formulas of denatured alcohol. Then, again, under 
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Section 5, we can have the proceedings reviewed and 
the weight or sufficiency of the testimony on which 
the revocation order is based reconsidered by a court 
of equity without having appellant’s plant closed and 
its business wrecked in the meantime, whereas under 
Section 9 the plant is closed pending the review. This 
feature of the case is all important to the appellant be¬ 
cause of the absolute failure of the Government to sus¬ 
tain in fact and by competent testimony the charges 
contained in its citation. It is easy to be seen that a 
review proceeding under Section 5 will be most de¬ 
sirable, whereas it would hardly be worth attempting 
under Section 9, because before it could be determined 
the appellant will have lost all of its business, whether 
it is successful in the reviewing court or not. 

SECOND POINT. 

Although we believe that the vital question in this 
case has been considered in the first point just dis¬ 
cussed, vet we feel it our duty to call to the Court’s 
attention several other features of the case which we 
earnestly submit render the entire proceedings invalid 
and void. 

Even though it be held that the language of Section 
9 is broad enough to revoke a permit covering the arti¬ 
cles mentioned in Section 4, yet before such a revoca¬ 
tion proceeding can be held and a permit revoked 
thereunder, two things must appear to have been done 
before such a revocation proceeding can be legally 
held. It must appear that an analysis of the article 
was made and that a notice was issued to the permittee 
to show cause why the articles should not be treated as 
intoxicating liquor. The reason for this is that until 
fliese two things are done and it is shown that the arti- 
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cles are not produced and used in accordance with the 
descriptions and limitations set forth in Section 4, 
then they do not come within the terms of the prohibi¬ 
tion Act at all, and not only can no proceedings be 
held under Section 9, but the permit can not be re¬ 
voked at all. 


THIRD POINT. 

As appears on page 47 of the record, the informa¬ 
tion on which the citation was issued was contained in 
a report made on August 31, 1923, by one John 
Christofore, who signs the report as Division Chief 
Deputy, and which refers to an alleged violation by 
Herman Chemical Co., of Massachusetts and not to ap¬ 
pellant. However, if we turn to Mr. Christofore’s tes¬ 
timony on page 71, we find that he describes himself 
as “Deputy Collector of Internal Revenue, District of 
Massachusetts.” The regulation adopted bv the 
Treasury Department on August 28, 1922, and in force 
at the time the citation we are considering was issued, 
known as Pro-Mimeograph No. 289, provides in para¬ 
graph three, as follows: 

“3. No citations shall be issued except upon 
probable cause, that is, either upon a prima facie 
finding of a violation of the national prohibition 
laws, or of the prohibition laws of a state, or of 
the terms of a permit, set forth in a written re¬ 
port by a prohibition officer, or upon written com¬ 
plaint, under oath, of some other person, of such 
violation.” 

It will thus be seen from an examination of this regu¬ 
lation that no citation can be issued except that there 
is a prima facie finding of a violation of the law, which 
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finding must be set forth either in a written report of 
a prohibition officer or a written complaint under oath 
of some other person. 

We submit that a fair construction of this Section 
requires both the report of the prohibition officer and 
the written complaint of some other person shall be 
under oath. The facts shown by this record are that 
there was no report, either under oath or not under 
oath, by a prohibition officer and there was no written 
complaint under oath by any other person. Christo- 
fore, whose report appears in the record, was not a 
prohibition officer, but a Deputy Collector of Internal 
Revenue, and his report is not sworn to. Therefore, 
we submit, that gauged by the regulation adopted 
by the Government itself, the citation was improperly 
issued. 


FOURTH POINT. 

In the fourth place, we submit that even if this per¬ 
mit could be revoked under Section 9, it can not be 
revoked in this proceeding, because to do so will be in 
direct violation of another regulation which the Gov¬ 
ernment has, itself, promulgated, and we submit that 
if the regulations adopted by the Government are to 
be binding upon its citizens who have no knowledge 
of them except constructive knowledge and had no 
part in their making, certainly they must be binding 
upon the Government and its officers who have full 
knowledge of them and who are the actual authors of 
them. If we turn to Section 1932 of Article 19 of 
Regulations 60, adopted by the Government in con¬ 
nection with the enforcement of the prohibition laws, 
we find this provision: 
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4 4 Sec. 1932. The officer holding the hearing shall 
immediately take the case under advisement and 
shall, within 10 days after the hearing, make his 
findings, giving due weight to all the testimony on 
both sides, and render his decision accordingly, 
revoking the permit or dismissing the proceed¬ 
ings; the director, if he approves such findings, 
will at once so notify the permittee, and a copy of 
the report of his findings, together with the orig¬ 
inal copy of the hearings, shall be forwarded to 
the Prohibition Commissioner, Washington, 1). C. 
In the event of disagreement between the director 
and the officer holding the hearing, the whole 
record, including the findings and the conflicting 
views, shall be immediately forwarded to the Pro¬ 
hibition Commissioner for advice; pending the re¬ 
ceipt of such advice no notice should issue to the 
perInittee. ,, 

Under the National Prohibition Act, the Prohibition 
Commissioner is authorized to revoke permits, and is 
further authorized to delegate such duties to his sub¬ 
ordinate officer. Under the regulation just cited, this 
authority has been delegated to the officer designated 
to hold the hearings, and there is delegated to him not 
only the authority to hear the testimonv and make his 
findings, but to render his decision revoking the per¬ 
mit or dismissing the proceedings. Therefore, the 
duty of finally determining whether or not a permit is 
to be revoked is put upon the officer designated to hold 
the hearing. This paragraph provides, however, that 
this officer shall within ten days after the hearing make 
his findings, render his decision, and either revoke the 
permit or dismiss the proceedings. 

In this case the citation was issued on April 24, 1924; 
the hearings were completed on May 14, 1924; and 
the hearer did not file his findings and render his de- 
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cision revoking the permit theretofore granted to the 
appellant until August 28, 1924 (R. 119). We earnestly 
submit, therefore, that at the time the hearer under¬ 
took to revoke this permit, he had no jurisdiction what¬ 
soever to take any further action in the case. 

We, therefore, submit that the decree of the lower 
court, dissolving the injunction and dismissing the 
bill and supplemental bill should be reversed and the 
case remanded to the lower court, with instructions to 
make the injunction permanent. 

Respectfully submitted, 

W ade H. Ellis, 

Abner H. Ferguson, 

Joseph A. Cantrell, 

Marion Butler, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1925 


No. 4333 

No. 11, Special Calendar 


The Herman Chemical Company, a Corporation, 

appellant, 

v . 

A. W. Mellon, Secretary of the Treasury ; David 
IT. Blair, Commissioner of Internal Revenue; 
Roy A. Haynes, Federal Prohibition Commis¬ 
sioner. 

BRIEF FOR APPELLEES 


STATEMENT OF CASE 

The facts set forth in appellant’s statement of 
the case are not sufficiently full and complete to 
present, and are set forth in such argumentative 
manner that such statement does not fairly and 
fully set forth the material facts bearing upon, the 
questions here presented for review. A brief state¬ 
ment of the material facts is, therefore, herein set 
out. 


(i) 
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The appellant was the holder of Permit No. 8 
authorizing it to operate a denaturing plant at 
222-232 Adams Street, Brooklyn, New York, and 
to purchase and use alcohol thereat, and the re¬ 
moval therefrom of the manufactured product for 
any purpose authorized by law or regulations until 
surrendered by the holder or cancelled by the Com¬ 
missioner of Internal Revenue for violation of the 
National Prohibition Act or regulations made pur¬ 
suant thereto. (R. p. 38, 39, 40.) This permit 
authorized the appellant to procure and use pure 
ethyl alcohol and to manufacture the same into 
specially denatured alcohol and completely dena¬ 
tured alcohol in accordance with the regulations. 
On October 25, 1923, the appellant filed in the Su¬ 
preme Court of the District of Columbia its Bill in 
Equity against the appellees, in substance reciting 
the granting to it of the aforesaid permit, and that 
the appellees had suspended its withdrawal privi¬ 
leges under said permit and prayed for a restrain¬ 
ing order enjoining the appellees from interfering 
with the use and enjoyment by the appellant of its 
permit or the operation of its plant “ until such 
time as said permit may have been properly re¬ 
voked according to law.” (R. p. 1, 2, 3, 4, 5.) In 
paragraphs 4 and 5 of this bill the appellant 
alleged: 

“ 4. And the Plaintiff further shows that 
in section 9, Title II, of the National Prohi¬ 
bition Act there is prescribed the method and 
procedure whereby the Commissioner of In- 
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ternal Revenue is authorized to hear and de¬ 
termine the sufficiency of all evidence and 
allegations of violations of the provisions of 
said Act, and the terms of any permit issued 
thereunder, upon which to sustain a revoca¬ 
tion of such permit; that such procedure is, 
in substance, as follows: 

That the Commissioner upon being put 
into possession of facts which lead him to be¬ 
lieve that any permittee is not in good faith 
conforming to the provisions of the Act, shall 
immediately issue to such permittee an 
order citing him to appear before him, the 
Commissioner, on a day named, not less than 
fifteen nor more than thirty days from the 
date of service of such citation upon the per¬ 
mittee, such citation to be accompanied by a 
statement of the violation of the Act, which 
the permittee is charged; that if after a hear¬ 
ing it shall appear to the court that the per¬ 
mittee has committed violations of the Act, 
the permit shall be revoked, and that there¬ 
after the permittee may have the proceedings 
reviewed by an appropriate proceeding in a 
court of equity. 

5. And the plaintiff is informed and be¬ 
lieves, and so believing avers, that there are 
no other means provided by law by which 
the permit of any permittee may be revoked 
or a permittee deprived of the use and enjoy¬ 
ment of his permit 

Thereupon, on October 25,1923, Mr. Justice Hitz 
granted a temporary restraining order, tempo¬ 
rarily restraining the appellees from continuing 
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their interference with the appellant’s business, 
and from undertaking to revoke or suspend the 
permit of the appellant “ except by citation and 
revocation proceedings as provided by the Act of 
Congress known as the National Prohibition Act.” 
(R. p. 10-11.) 

On April 4, 1924, the appellant filed its supple¬ 
mental bill in the Supreme Court of the District of 
Columbia, in substance alleging that, since the fil¬ 
ing of the original bill, the appellees had instituted 
against the appellant proceedings, under Sect. 9 of 

Title II of the National Prohibition Act bv means 

* 

of a citation; that said citation and the proceedings 
thereunder were invalid and illegal in that (a) said 
citation was too vague and indefinite to sufficiently 
advise the appellants of the charges preferred 
against it; (b) that said citation was insufficient in 
law in that the Commissioner did not cause an 
analysis of said article to be made and did not give 
the appellant the notice required by Sect. 5, Title 
II of the National Prohibition Act. This bill 
prayed for an order restraining the appellees from 
interfering with the use and enjoyment by the ap¬ 
pellant of its said permit, “ until said time as such 
permit may be properly revoked in accordance with 
the National Prohibition Act.” (R. p. 12-13.) 

The citation issued by the appellees, which was 
the subject of the said supplemental bill, in sub¬ 
stance charged the appellant with not having in 
good faith conformed to the provisions of the Na¬ 
tional Prohibition Act and the regulations promul- 
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gated thereunder, in that (1) it unlawfully sold and 
delivered large quantities of intoxicating liquor to 
various named persons without such persons hav¬ 
ing permits therefor; (2) it unlawfully sold and 
delivered large quantities of intoxicating liquor to 
various named parties without permits to purchase 
and thereby diverted the same to beverage pur¬ 
poses; (3) it made and kept false records of dis¬ 
position of distilled spirits by falsely entering on 
Form 1468-D withdrawals of denatured alcohol, 
purported to be delivered to supposed vendees, 
when in fact it delivered intoxicating liquor; (4) 
unlawfully sold large quantities of intoxicating 
liquor to various named parties without making a 
true record thereof. (R. p. 14 to 22 inch) Upon 
this citation, after full hearing and trial, the appel¬ 
lants were found guilty of said charges and the said 
permit of the appellant ordered revoked on March 
22,1924. (R. p. 23-27.) 

To the said supplemental bill, the appellees filed 
their answer on April 4, 1924, in substance deny¬ 
ing that the appellant operated its business law¬ 
fully, or that it in good faith performed the duties 
connected with the holding of its permit; alleging 
that the appellant had sold specially denatured 
alcohol to persons not authorized by law to pur¬ 
chase the same, and alleging the issuance of the said 
citation, the holding of a hearing thereunder, until 
the appellees were restrained from so doing by or¬ 
der of Judge R. A. Inch, of the United States Dis¬ 
trict Court for the Eastern District of New York 
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(R. p. 29, 30, 31). This answer also sets forth the 
various regulations issued by the appellees, with 
which the appellant was required to conform, and 
alleges that the appellant under the guise and form 
of complying with these regulations shipped spe¬ 
cially denatured alcohol to various named persons 
without said persons having permits to purchase 
and without keeping the records and making the 
reports required by law and regulations. (R. p. 
31 to 37 incl.). 

After hearing and consideration of the bill filed 
against the officers of the appellees, Mr. Justice 
Inch of the United States District Court for the 
Eastern District of New York, dismissed the bill of 
complaint (R. p. 51-54), and thereupon the pro¬ 
ceedings under said citation were completed and 
judgment rendered therein as aforesaid (R. p. 36). 

On April 22, 1924, Mr. Justice Bailey filed a 
memorandum opinion upon said supplemental bill 
and answer, in which opinion it is stated, inter alia; 

“As denatured alcohol produced and used 
as provided by the law and the regulations 
is exempt from the provisions of the act, the 
only remaining grounds upon which pro¬ 
ceedings could be had against the plaintiff 
would be the use, contrary to law and regu¬ 
lation, of denatured alcohol. ” (R. p. 54.) 

Pursuant to this memorandum opinion, Mr. Jus¬ 
tice Bailey issued an injunction pendente lite on 
April 28,1924, in substance enjoining pendente lite 
the appellees from interfering with the business of 
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the appellant, “provided that the defendants shall 
have the right at any time to move to dissolve this 
order in the event that the plaintiff should be found 
guilty under proper charges preferred against 
it of acts justifying the revocation of its license or 
the seizure of the property.” (R. p. 55.) 

On October 15,1924, the appellees filed in the Su¬ 
preme Court of the District of Columbia, their 
petition, reciting the issuance of said injunction 
pendente life and averring that the appellees had 
issued a new citation against the appellant, that 
the hearing thereon had been had and findings of 
fact made in such proceeding finding the appellant 
guilty of proper charges justifying the revocation 
of its said permit, annexing a copy of a transcript 
of said proceedings and the judgment of revoca¬ 
tion rendered therein, and praying that said injunc¬ 
tion pendente lite be dissolved. (R. p. 56-57.) 

In this last citation referred to in said petition 
for dissolution of the injunction pendente lite, 
after reciting that “ there appears to be, and I do 
hereby find that there is, reason to believe that you 
have not in good faith conformed to the provisions 
of the National Prohibition Act,” the appellant in 
substance was charged with not having in good 
faith conformed with the provisions of the National 
Prohibition Act, in that it lawfully produced quan¬ 
tities of specially denatured alcohol, but did not as 
required by Sect. 4 of Title II of the National Pro¬ 
hibition Act, use the said specially denatured alco- 
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hoi as provided by law and regulations. The cita¬ 
tion then set forth the particulars of the alleged 
unlawful use, in substance as follows: 

(1) That it unlawfully withdrew from its 
plant and shipped and delivered to parties 
named 200 barrels of specially denatured 
alcohol— 

(a) Without having received from the 
consignee a permit, Form 1477, as required 
by the regulations; 

( b ) Without reporting the details of 
the production of specially denatured alco¬ 
hol, as required by the regulations on 
Form 1466; 

(c) Without having reported on Form 
1407 the details of the packages of speci¬ 
ally denatured alcohol shipped and de¬ 
livered, as required by the regulations; 

(cl) Without making monthly report of 
such shipment on Form 1468-D, as re¬ 
quired by the regulations; 

(e) Without reporting such withdraw¬ 
als and shipments on Form 1473, as re¬ 
quired by the regulations. 

(2) That it unlawfully withdrew, shipped, 
and delivered 200 barrels of specially de¬ 
natured alcohol and knowingly reported 
falsely on Government forms said shipments 
as of completely denatured alcohol, when in 
fact said shipment was of specially denatured 
alcohol. 

(3) That it unlawfully withdrew, shipped, 
and delivered 200 barrels of specially de¬ 
natured alcohol to certain named parties 
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with intent and purpose of delivering same to 
certain parties who had no permit therefor. 

(4) That it unlawfully delivered said 
specially denatured alcohol to certain par¬ 
ties named without such parties having first 
obtained permits therefor as required by the 
regulations. (R. p. 62-65.) 

The officer of the appellees who heard this cita¬ 
tion, upon consideration of the evidence adduced 
before him at the hearing thereunder, found the 
appellant guilty of the charges contained in said 
citation and thereupon ordered said permit re¬ 
voked, making, inter alia, the following finding: 

“After a very careful consideration of all 
the evidence and exhibits offered at the hear¬ 
ing, I find that the charges against the Com¬ 
pany of not in good faith conforming to the 
provisions of the National Prohibition Act, 
as set forth in the citation, viz, the with¬ 
drawal and shipment from Brooklyn, New- 
York, and Boston, Massachusetts, of 150 bar¬ 
rels of specially denatured alcohol and the 
delivery to the person or persons not au¬ 
thorized to receive the same, and that the al¬ 
cohol was carried on the records of both com¬ 
panies as completely denatured alcohol, 
whereas it was in fact specially denatured 
alcohol, have been sustained. 

The permits in question are, therefore, 
hereby revoked and cancelled.” (R. p. 
63-70.) 

The appellant filed its answer to the said petition 
for dissolution of the injunction denying that said 
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citation was proper or valid, upon the following 
grounds, among others— 

(1) That by the order of injunction of 
Mr. Justice Bailey it was adjudged that the 
permit could only be revoked on proceed¬ 
ings had under Sec. 5, Title II, of the Na¬ 
tional Prohibition Act, whereas the pres¬ 
ent citation was instituted under Sec. 9 of 
said act. 

(2) That the citation was null and void as 
having been brought under Sec. 9 and not 
under Sec. 5. 

(3) That the evidence adduced at the 
hearing on said citation failed to support the 
charges. (R. p. 117.) 

After hearing the petition of the appellees for a 
dissolution of the injunction pendente lite and the 
answer thereto filed by the appellant Mr. Justice 
Hoehling, among other things, found that there was 
nothing in the decision of Mr. Justice Bailey (above 
referred to) “ which may properly be said to de¬ 
termine and decide that revocation proceedings 
based upon an alleged illegal use of specially de¬ 
natured alcohol must be brought under said Section 
5, Title II, of the Act.” (R. p. 135.) After recit¬ 
ing the provisions of Sections 4, 5, and 9 of Title II 
of the Act Mr. Justice Hoehling concludes (R. p. 
136): 

“ Without here undertaking to discuss, in 
detail, the provisions of the several sections, 
supra, suffice it to say that, in the opinion 
of the Court, the provisions of said Section 9, 
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which include any permittee who is not in 
good faith conforming to the provisions of 
the law, are properly applicable to the case 
of a permittee charged with illegally using 
and selling specially denatured alcohol; and 
if there were any reasonable doubt concern¬ 
ing the matter, such doubt should be resolved 
in favor of sustaining jurisdiction under 
said Section 9, by reason of the legislative 
command, found in Section 3, Title 2, of said 
Act, that all of the provisions of the Act 
shall be liberally construed, to the end that 
the use of intoxicating liquor as a beverage 
may be prevented. 

In conclusion, the Court is of opinion that 
the second revocation proceedings, referred 
to herein, were properly brought; and, inas¬ 
much as the charges therein contained were 
held to have been sustained by the evidence 
adduced in support thereof; the application 
of defendants to dissolve the injunction 
pendente Ute herein should be granted 

Thereupon a decree was granted on January 16, 
1925, ordering said injunction pendente lite dis¬ 
solved and the original and supplemental bills dis¬ 
missed, but ordering said injunction pendente lite 
continued in force until the appeal of the appel¬ 
lant should be determined by this Honorable Court 
upon the filing by the appellant of a bond with 
sureties in the sum of $2,500.00. (R. p. 137.) 

From this order the appellant has appealed. 
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ARGUMENT 

In arguing the issues raised and presented for 
review, the argument on behalf of the appellees will 
be presented under the four following points: 

First. The citation issued under date of April 
23, 1924, and appearing on pages 62 to 65 of the 
Record, was properly brought under Section 9 of 
Title II of the National Prohibition Act, and the 
proceedings had thereunder were proper and 
lawful. 

Second. That it was not necessary in this case to 
have made the analysis or to have given the notice 
prescribed in Section 5 of Title II of the National 
Prohibition Act, and the proceedings had without 
such analysis and notice were regular, proper, and 
valid. 

Third. That the said citation was issued upon a 
finding of probable cause, as required by law, and 
that said citation violated no law or regulation in 
this respect. 

Fourth. That the failure of the officer who heard 
the revocation proceedings under the citation of 
April 23, 1924, to file his report within ten days 
from the conclusion of the hearing did not invali¬ 
date the proceedings. 


First Point 


The citation of April 23, 1924, was properly brought 
under section 9 of Title II of the national prohibi¬ 
tion act and the proceedings had thereunder are 
valid and lawful 

In connection with the argument under the first 
point, it is desired to point out that the appellees 
do not admit the statement made on p. 13 of the 
appellant's brief to the effect that specially dena¬ 
tured alcohol, Formula 39-B, is a deadly poison. 
On the contrary, specially denatured alcohol is not 
a deadly poison, although when manufactured ac¬ 
cording to approved formulae it is supposed to be 
unfit for beverage purposes. 

The difference between completely denatured 
alcohol and specially denatured alcohol is important 
to a proper consideration of the issues here in¬ 
volved. Completely denatured alcohol has added to 
it ingredients which are poisonous and which can 
not be removed by distillation or other process. 
Therefore the regulations as to its manufacture, 
use, and sale are far less strict than in the case of 
specially denatured alcohol. It is true that spe¬ 
cially denatured alcohol, so long as the denaturants 
remain admixed therewith, is, or is supposed to be, 
unfit for beverage purposes. But it does not fol¬ 
low that it is poisonous or that by a process of re- 
distillation it may not be rendered fit for beverage 
purposes. The contrary clearly appears from Ap¬ 
pendix II, Regulation 61, September, 1922, 
article 92. 
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It will be noted that specially denatured alcohol 
is authorized to be used in the manufacture of ci¬ 
gars, cigarettes, chewing tobacco, coloring matter 
for food products, mouth washes and dentifrices. 
The alcohol which formed the basis of the charges 
in the citation here in question was specially de¬ 
natured alcohol, Formula 39-B, for use in the manu¬ 
facture of perfumes, toilet water, barber supplies 
and lotions, and it is well known that the ingredi¬ 
ents of special denatured alcohol may be removed 
by redistillation or other processes and the pure 
ethyl alcohol recovered, which, of course, is fit for 
beverage purposes. (See Rec. p. 78 and Art. 88 
Reg. 61 July 1925.) Moreover, completely dena¬ 
tured alcohol may be sold to a person without such 
person being required to possess a permit. On the 
other hand, the regulations require that a permit 
to purchase specially denatured alcohol must be 
obtained, and the sale of specially denatured alco¬ 
hol is forbidden except to persons holding a permit 
to purchase the same and under a heavy bond. 
(See Reg. 61, Arts. 92-108, 110, and 111.) 

So much of the provisions of sections 4, 5 and 9 
of Title II of the National Prohibition Act as are 
applicable to the issues here involved are as 
follows: 

“ Sko. 4. The articles enumerated in this 
section shall not, after having been manu¬ 
factured and prepared for the market, be 
subject to the provisions of this Act if they 
correspond with the following descriptions 
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and limitations, namely: (a) denatured 
alcohol or denatured rum produced and used 
as provided by laics and regulations note or 
hereafter in force; ( b ) medicinal prepara¬ 
tions * * * e tc.; ( c ) patented, patent, 

and proprietory medicines that are unfit for 
use for beverage purposes; ( d ) toilet, 
medicinal, and antiseptic preparations and 
solutions that are unfit for use for beverage 
purposes; ( e ) flavoring extracts and syrups 
that are unfit for use as a beverage, or for in¬ 
toxicating beverage purposes; (/) vinegar 
and preserved sweet cider. 

“A person who manufactures any of the 
articles mentioned in this section may pur¬ 
chase and possess liquor for that purpose, 
but he shall secure permits to manufacture 
such articles and to purchase such liquor, 
give the bonds, keep the records, and make 
the reports specified in this act and as di¬ 
rected bv the Commissioner. ’ ’ 

* 

“ Sec. 5. Whenever the Commissioner has 
reason to believe that any article mentioned 
in section 4 does not correspond with the de¬ 
scriptions and the limitations therein pro¬ 
vided, he shall cause an analysis of said 
article to be made, and if upon such analysis, 
the Commissioner shall find that said article 
does not so correspond, he shall give not less 
than fifteen days notice in writing to the 
person who is the manufacturer thereof to 
show cause why said article should not be 
dealt with as an intoxicating liquor, such 
notice to be served ’ ’ * * * etc. 
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“ If the manufacturer of said article fails 
to show to the satisfaction of the Commis¬ 
sioner that the article corresponds to the 
descriptions and limitations provided in sec¬ 
tion 4 of this Title, his permit to manufac¬ 
ture and sell such article shall be revoked. 
The manufacturer may, by appropriate pro¬ 
ceeding in a court of equity, have the action 
of the Commissioner reviewed, and the court 
may affirm, modify, or reverse the finding 
of the Commissioner as the facts and law 
of the case may warrant, and during the 
pendency of such proceedings may restrain 
the manufacture, sale, or other disposition of 
such article.” 

“ Sec. 9. If at aiiv time there shall be filed 
with the Commissioner a complaint under 
oath setting forth facts showing, or if the 
Commissioner has reason to believe, that 
any person who has a permit is not in good 
faith conforming to the provisions of this 
Act, or has violated the laws of anv State 
relating to intoxicating liquor, the Commis¬ 
sioner or his agent shall immediately issue 
an order citing such person to appear before 
him * * *. If it be found that such per¬ 

son has been guilty of wilfully violating 
any such laws, as charged, or has not in good 
faith conformed to the provisions of this Act, 
such permit shall be revoked, and no permit 
shall be granted to such person within one 
year thereafter. Should the permit be re¬ 
voked by the Commissioner, the permittee 
may have a review of his decision before a 
court of equity in the manner provided in 
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section 5 hereof. During the pendency of 
such action such permit shall be temporarily 
revoked.” 

The distinction between the proceedings pre¬ 
scribed in sections 5 and 9 is apparent from a read¬ 
ing of said sections. Section 4 is a declaration of 
Congress that the articles therein described, after 
having been “ manufactured and prepared for the 
market,” shall not be subject to the provisions of 
the Act “ if they correspond with the following de¬ 
scriptions and limitations, namely: (a) Denatured 
alcohol or denatured rum produced and used as 
provided by laws and regulations now or herein¬ 
after in force.” A person who manufactures de¬ 
natured alcohol is required to obtain a permit to 
manufacture the same and to purchase liquor, give 
the bonds, keep the records, and make the reports 
specified in the Act and as required by the Commis¬ 
sioner. This section further provides that any 
person who knowingly sells any of the articles 
mentioned in paragraphs a, b, c, and d (which in¬ 
cludes denatured alcohol), or who shall sell any of 
the same under such circumstances from which the 
intention to use them for beverage purposes can 
be inferred, shall be subject to the penalties pro¬ 
vided in section 29 of the act. 

Section 5 provides the machinery whereby the 
Commissioner, having reason to believe that an 
article mentioned in section 4 does not correspond 
to the description and limitation therein provided, 
shall, after analysis thereof and hearing, revoke 
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the permit to manufacture that article; that is, if 
the Commissioner, upon analysis, finds that de¬ 
natured alcohol, any medicinal preparation, patent 
medicine, or flavoring extract is being so manufac¬ 
tured as not to comply with the authorized formu¬ 
la?, he shall cause an analysis to be made and give 
the notice required by said section 5, and upon a 
proper finding revoke the permit to manufacture 
said article only. 

On the other hand, section 9 of the Act provides 
the machinery wherebv, whenever the Commis- 
sioner shall have reason to believe that “ any person 
who has a permit is not in good faith conforming 
to the provisions of this Act, or has violated the hues 
of a State etc., he may, after the notice and hear¬ 
ing as therein provided, revoke the entire permit, 
whereupon the permittee, as a penalty for such vio¬ 
lation, is penalized by the provision that “ no per¬ 
mit shall be granted to such person within one year 
thereafter. ’ ’ 

In the case of the proceeding prescribed by sec¬ 
tion 5 the Commissioner’s inquiry is whether the 
article is being “ manufactured and prepared for 
the market ” within the limitations of section 4. 
This may or may not involve scienter on the part of 
the permittee, and upon a proper finding the partial 
revocation may be decreed, without any showing of 
bad faith on the part of the permittee. On the con¬ 
trary, the inquiry of the Commissioner in a pro¬ 
ceeding under section 9 is, and must be, whether the 
permittee is not in good faith conforming to the 


Act in the manner charged, and only upon a finding 
to that effect can a permit be revoked. In short, 
the purpose of the proceeding under section 5 is to 
ascertain whether the article manufactured is be¬ 
ing made and prepared in the manner authorized 
or whether it is being manufactured according to 
authorized formula; whereas the purpose of the 
proceeding authorized by said section 9 is to ascer¬ 
tain whether the permittee has committed some act 
which shows that he has acted in bad faith in the 
operations under his permit, even though he may 
have complied strictly with the law and the regu¬ 
lations in the manufacture of the article of which 
he is charged with some unlawful or improper use. 

In the citation of April 23,1924, it is in substance 
charged that the appellant had not in good faith 
conformed with.the provisions of the National Pro¬ 
hibition Act, in that, between certain dates named, 
it lawfully produced certain quantities of specially 
denatured alcohol, but did not, as required by sec¬ 
tion 4, Title II, use the said specially denatured 
alcohol as provided by law and regulations then in 
force, but used the same contrary to the law and 
regulations in certain specified manner. 

This citation did not charge nor contemplate that 
the specially denatured alcohol in question did not 
correspond with the description and limitation 
mentioned in section 4 of the Act, but it charged a 
use thereof, after having been lawfully manufac¬ 
tured, which not only was forbidden by the law and 
regulations then in force, but would subject the 
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person using the same as charged to the violation 
of law set forth in said section 4. 

Until the denatured alcohol is not only manufac¬ 
tured but used in accordance with the law and reg¬ 
ulations it does not correspond with the descrip¬ 
tions and limitations of section 4. Here the use 
alleged is in direct violation of the law and regula¬ 
tions. (See Reg. 61, Articles 101, 102, 105, 106, 
108,110, and 111). Therefore the use alleged in the 
citation in question of the specially denatured alco¬ 
hol, if true, took the specially denatured alcohol in 
question out of the exempting provisions of said 
section 4 of Title II of the Act. 

That the use of denatured alcohol for unlawful 
purposes is a violation of law and subjects the per¬ 
son so using it to the penalties of the Act, see 
Massie v. United States, 295 Fed. 683 (C. C. A. 

i 

4th Cir.), where the question was whether one sell¬ 
ing flavoring extracts (which is one of the articles 
mentioned in the exemptions of sec. 4) for bever¬ 
age purposes could be convicted under an indict¬ 
ment charging him with the sale of intoxicating 
liquor. In sustaining the conviction the Court 
said : 

“He conducted a store for the sale of cigars, 
soft drinks, and flavoring extracts. He was 
convicted of selling some of the last-named 
containing more than one-half of one per 
cent of alcohol per volume under circum¬ 
stances from which he might reasonably 
have deduced that the purchaser intended to 
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use the extracts for beverage purposes. 
There was evidence which, if believed by 
the jury, justified the verdict. * * *. 

When the defendant sold it under circum¬ 
stances from which he could reasonably de¬ 
duce that the purchaser intended to use it 
for beverage purposes he committed the 
offence of selling intoxicating liquor for 
such purposes precisely as he would have 
done had it been whiskey, gin, or brandy, 
and was equally liable to imprisonment as a 
punishment therefor. He was found guilty 
of selling intoxicating liquor and not of an¬ 
other offence for which no specific penalty 
was imposed by the Act. 

Sections four and five of the statute do 
not make a hearing before the Commissioner 
of Internal Revenue a condition precedent to 
a prosecution for selling extracts for bev¬ 
erage purposes. The Supreme Court nega¬ 
tived a like contention as to similar provi¬ 
sions of the Food and Drugs Act. U. S. v. 
Morgan, 222 U. S. 274.” 

See also case of Meyers v. United States , 
3 Fed. 2d 379 (C. C. A. 2d Cir.). 

In the case of United States v. 88 Barrels, etc., 
4 Fed. 2d 752 (D. C., E. D., N. Y.), a libel was 
filed against 88 barrels of specially denatured al¬ 
cohol which were apprehended while being trans¬ 
ported by one Forster from the railroad station, 
consigned to the claimant; but his place of business 
being closed, the specially denatured alcohol was 
placed in a garage. The Government claimed it 
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was unlawfully diverted and unlawfully stored. 
The Court said: 

“ The Court ean not escape the same con¬ 
clusion that Forster’s acts disclose a design 
or an intention to place these truck loads of 
alcohol in a place not permitted by law. The 
alcohol being transported was illegally di¬ 
verted to a private garage, whence a part of 
it disappeared. The remainder should be 
forfeited.” 

See also the case of S eh man v. United States, 
69 L. Ed. 700, which was a writ of error to the Dis¬ 
trict Court of Ohio, to review a conviction for con¬ 
spiracy to violate section 15 of Title III of the Na¬ 
tional Prohibition Act and the regulations as to the 
manufacture and distribution of industrial alco¬ 
hol ; in knowingly selling completely denatured al¬ 
cohol without having affixed to the containers the 
words “ Completely denatured alcohol. Poison,” 
and a conviction for violation of section 4 of Title II 
of the Act, forbidding the sale of denatured alcohol 
for beverage purposes. The plaintiff in error con¬ 
tended that as denatured alcohol is not usable as a 
beverage, the eighteenth amendment gives Con¬ 
gress no authority to prevent or regulate its sale, 
and referred to section 1 of Title II of the National 
Prohibition Act as the proper construction of what 
the eighteenth amendment intended to prohibit, 
and that it excludes denatured alcohol because not 
fit for beverage purposes. 
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The Supreme Court, speaking through Chief 
Justice Taft, in affirming the conviction below said, 
among other things, 

“ The denaturing in order to render the 
making and sale of industrial alcohol com¬ 
patible’with the enforcement of prohibition 
of alcohol for beverage purposes is not al¬ 
ways effective. The ignorance of some, the 
craving and the hardihood of others, and the 
fraud and cupidity of still others, often tend 
to defeat its object. It helps the main pur¬ 
pose of the amendment, therefore, to hedge 
about the making and disposition of the 
denatured article every reasonable precau¬ 
tion and penalty to prevent the proper in¬ 
dustrial use of it from being perverted to 
drinking it.” 

The appellant, however, contends that the Com¬ 
missioner must invoke the proceeding provided for 
in section 5 of the Act in order to determine whether 
the “ use ” of specially denatured alcohol was im¬ 
properly made. Let us see how this would work 
out. If the proceeding prescribed by section 5 were 
to be followed, the Commissioner would be com¬ 
pelled to cause an analysis of the article to be made, 
and if upon such analysis he finds that said article 
does not correspond with the descriptions and limi¬ 
tations mentioned in section 4, he shall give the 
notice and hold the hearing provided in section 5. 
If the Commissioner had caused the analysis to have 
been made of the specially denatured alcohol in 
question, he would have found that it was specially 

70775—25-4 
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denatured alcohol lawfully manufactured by the 
appellant in accordance with the formula required. 
The analysis would have proved nothing as to the 
alleged unlawful use of the denatured alcohol, or 
any of the violations of law with which the appel¬ 
lant was charged in the citation of April 23, 1924. 
Again, under section 5, the Commissioner can only 
bring the proceedings where the analysis discloses 
that the article does not correspond with the limita¬ 
tions of the said section 4. Had he attempted to 
proceed under section 5 without first having made 
the analysis, the appellant would have successfully 
contended that the condition of said section 5 had 
not been complied with. So that in either event, 
the adoption of the procedure of said section 5 
would have resulted in preventing a hearing on the 
charges which have been made against the 
appellant. 

If the contention of the appellant be correct that 
an inquiry into these charges can not be instituted 
under section 9, but can only be had under said sec¬ 
tion 5, the result would be that no permit can be 
revoked for the illegal use of specially denatured 
alcohol. A manufacturer holding a permit to 
make specially denatured alcohol could sell it to 
persons having no permit to purchase with knowl¬ 
edge that it was to be redistilled and the alcohol re¬ 
covered sold for beverage purposes, without any 
danger of losing his permit, because no amount of 

careful analvsis could disclose such unlawful use 
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or such violations of law. Is it to be conceived that 
Congress intended any such absurd construction? 

If the contention of the appellant were sound, 
the effect would be that a permittee, who sold spe¬ 
cially denatured alcohol for beverage purposes or 
for other purposes than permitted under his per¬ 
mit, could not be found guilty of a violation of law 
nor have his permit completely revoked, unless he 
first received the notice, after analysis made, pre¬ 
scribed by section 5, that his specially denatured 
alcohol did not correspond to the descriptions 
and limitations of section 4 of the Act. Section 10 
of Title III of the National Prohibition Act pro¬ 
vides for the issuance of a permit for a denaturing 
plant, which is the nature of the permit held by 
this appellant, and section 11 of said Title III pro¬ 
vides that alcohol mav be withdrawn from bond 

* 

tax free and transported to such denaturing plant. 
Under the appellant’s contention, such a permittee 
could withdraw pure alcohol, denature it according 
to an approved formula, sell such denatured alcohol 
to a bootlegger, and there would be no means under 
the statute for the revocation of the denaturing 
permit. How could such revocation or conviction 
ever be obtained, if the appellant’s contentions be 
correct ? For, even if it can be imagined how any 
analysis, howsoever skillfully made, could disclose 
that the article did not correspond with the descrip¬ 
tions and limitations of section 4, the permittee 
would contend, and contend successfully, that only 
his right to manufacture that particular article 
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could be revoked, and upon appeal the Court would 
be limited to restraining the manufacture of such 
article only. 

In other words, according to the appellant’s con¬ 
tention, if these proceedings had been brought 
under section 5, rather than under section 9, and 
the charges set forth in the citation sustained that 
the appellant had knowingly sold specially dena¬ 
tured alcohol to persons who had no permit to 
purchase the same, had falsified the records re¬ 
quired by law to be kept respecting these ship¬ 
ments, and knowingly sold such specially denatured 
alcohol to certain persons with the intent and de¬ 
sign that the same was to be unlawfully used, only 
its right to manufacture that particular article 
could have been taken away, leaving the appellant 
in full enjoyment of its permit to procure and use 
intoxicating liquor for the purposes of manufac¬ 
turing other articles, notwithstanding its exercise 
of bad faith and its violations of the law and regu¬ 
lations with full knowledge thereof. Can it be con¬ 
ceived that Congress intended any such absurd 
result ? Yet this is precisely what would be the 
necessary result of adopting the appellant’s con¬ 
tentions. The appellant contends for this exact 
construction in the latter portion of the last para¬ 
graph on page 23 of its brief filed herein. 

It is such a well-settled principle of statutory 
construction that Courts w T ill not give to a statute 
such a construction as to lead to an absurdity, that 
the citation of authorities is hardly necessary. 
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As was said by the Court in the case of Lau Ow 
Bew v. United States, 144 U. S. 47-59: 

“ Nothing is better settled than that 
statutes should receive a sensible construc¬ 
tion, such as will effectuate the legal inten¬ 
tion, and, if possible, so as to avoid an unjust 
or an absurd conclusion.” 

This point was also clearly stated by the Court 
in the case of Brown v. Duschesne, 19 How. 183- 
194, where the Court said: 

“ Neither will the Court in expounding a 
statute give to it a construction which would 
in any degree disarm the government of a 
power which had been confided to it to be 
used for the general good or which would 
enable individuals to embarrass it in the dis¬ 
charge of the high duties it owes to the com¬ 
munity, unless plain and express words in¬ 
dicated that such was the intention of the 
legislature.” 

See also to same effect: 

United States v. Kirby, 7 Wall. 482. 

Heydenfelt v. Daney Gold Co., 93 U. S. 
634-638. 

The appellant contends that, inasmuch as section 
4 provides that certain articles therein enumerated 
shall not be subject to the provisions of this Act, if 
they correspond to the following descriptions and 
limitations, and paragraph (a) of that section men¬ 
tions denatured alcohol “ produced and used as pro¬ 
vided by the laws and regulations now in force,” 
the use of such alcohol is a part of the description 
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and limitations thereof, and that, therefore, sec¬ 
tion 5 provides the exclusive remedy for revocation 
proceedings where the article does not correspond 
with such descriptions and limitations. 

If these two sections of the statute are to be read 
alone, without any reference to other provisions of 
the statute, the contention of the appellant might be 
literally correct, though leading to an absurdity. 
But it is a well-settled canon of statutorv construe- 
tion that effect will be given to all the provisions of 
a statute, and each section thereof is to be read in 
connection with the rest of the statute. 

In the case of Brown v. Duschesne, supra, the 
Court said: 

“And it is well settled that, in interpreting 
a statute, the Court will not look merely to a 
particular clause in which general words 
may be used but will take in connection with 
it the whole statute (or statute on the same 
subject) and the objects and policy of the 
law, as indicative by its various provisions, 
and give to it such a construction as will 
carry into execution the will of the legisla¬ 
ture, as thus ascertained, according to its 
true intent and meaning.” 

Again, in the case of Market Co. v. Hoffman, 101 
U. S. 112-115, the Court said: 

“ We are not at liberty to construe any 
statute so as to deny effect to any part of its 
language. It is a cardinal rule of statutory 
construction that significance and effect 
shall, if possible, be accorded to every word. 
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As early as in Bacon’s Abridgment, section 
2, it was said that 4 4 a statute ought, upon 
the whole, to be so construed that, if it can 
be prevented, no clause, sentence, or word 
shall be superfluous, void, or insignificant.” 
This rule has been repeated innumerable 
times. Another rule equally recognized is 
that every part of a statute must be con¬ 
strued in connection with the whole, so as to 
make all parts harmonize, if possible, and 
give meaning to each.” 

and in the case of Bernier v. Bernier, 147 U. S. 
242-246, it was said by the Court: 

44 This court will give effect to both sec¬ 
tions ; and it is a general rule, without excep¬ 
tion, in construing statutes, that effect must 
be given to all their provisions if such a con¬ 
struction is consistent with the general pur¬ 
pose of the act and the provisions are not 
necessarily conflicting. All acts of the Leg¬ 
islature should be so construed, if practi¬ 
cable, that one section will not defeat or de¬ 
stroy another, but explain and support it. 
When a provision admits of more than one 
construction, that one will be adopted which 
best serves to carry out the purposes of the 
act.” 

Especially is this true in the case of the National 
Prohibition Act, wherein it is provided in section 
3 of Title II that “all of the provisions of this Act 
shall be liberally construed to the end that the use 
of intoxicating liquor as a beverage may be pre¬ 
vented.” Where a permittee, who holds a permit 
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to procure pure ethyl alcohol and to manufacture 
therefrom specially denatured alcohol is foimd to 
have unlawfully disposed of such alcohol, as this 
appellant is here charged with having acted, is it 
construing the act liberally, as commanded by Con¬ 
gress, to give to the statute the narrow, literal, and 
absurd construction contended for by the appellant 
in this case ? 

The purpose of the eighteenth amendment, and 
of the National Prohibition Act passed to carry 
said amendment into effect, was to prevent the use 
of intoxicating liquor as a beverage; and well know¬ 
ing that specially denatured alcohol can be and is, 
by a process of redistillation, so used as to recover 
the pure alcohol and divert the same to beverage 
purposes, the whole Act should be so construed as 
to accomplish this object, not to prevent it. 

As is stated in Blakemore on Prohibition, page 
97— 

“ In trying to comprehend the legislative 
purpose in prohibition statutes it is impor¬ 
tant to remember that the ultimate end 
sought in prohibition legislation is not the 
prevention or restriction of the mere sale of 
intoxicants, but the prevention of their con¬ 
sumption as a beverage.'’ 

This proposition was clearly stated by the Court 
in the case of United States v. Dodson, 268 Fed. 
397, which was a criminal prosecution for the man¬ 
ufacture and sale of cider not put up in such con¬ 
tainers nor so treated as to prevent fermentation. 



preserved sweet cider being one of the articles de¬ 
scribed in section 4 of Title II of the Act. In this 
case the Court said: 

“ If anything is well settled and deter¬ 
mined it is that the Volstead Law * * * 

was intended and calculated by Congress 
* * * to prohibit the manufacture, sale, 

and trasportation for beverage purposes of 
any and every kind of intoxicating liquor. 
Here in unequivocal language we have a 
declaration of Congress that * * * in 

every instance the statute shall be liberally 
construed to the end that the use of intoxicat¬ 
ing liquor as a beverage may be prevented. 
Nothing can be plainer than that, and it 
seems to me that the Congress there, as it 
might properly do, has said that the Courts 
shall not seek to construe the statute so as 
permit the use of intoxicating liquor as a 
beverage, but they shall use all reasonable 
means to construe it to prevent such use.” 

After discussing the language of section 4 of 
Title II of the Act, the Court further said: 

“As showing that Congress, even in its 
grant or recognition of this privilege, w 7 as 
very careful with respect to the precise right 
to be enjoyed, it is to be observed that, not 
only were the sanctioned articles named and 
described with definiteness, but in order that 
they should be within the exceptions created 
by this section, they had to “ correspond 
with the following descriptions and limita¬ 
tions.” This language, to my mind, indi- 


32 


cates a sedulous endeavor on the part of 
Congress to provide that the things which 
might be sold must clearly and indispu¬ 
tably fall within the descriptions and limita¬ 
tions prescribed in detail. It seems clearly 
declaratory of, and in strict conformity to, 
the general purpose that the “ use of intoxi¬ 
cating liquor as a beverage ” was to be pre¬ 
vented. If at the time of its manufacture 
and distribution by the defendant it was 
merely “non-intoxicating,” because below 
the prohibited alcoholic content, yet was not 
in fact preserved sweet cider and it after¬ 
wards developed the prohibited alcoholic 
content, its subsequent sale would render the 
vendor liable to all the provisions of the act 
respecting the unlawful making of the pro¬ 
hibited article, viz, intoxicating liquor.” 

The real question here involved is whether the 
citation of April 23, 1924, charging the illegal use 
of specially denatured alcohol, was properly 
brought under section 9 of Title II of the National 
Prohibition Act. The appellant contends that it 
could only have been brought under section 5 of 
the Act. Mr. Justice Hoehling clearly stated that 
this was the sole issue in his memorandum opinion 
of January 2, 1925. (R. p. 134.) And it is sub¬ 

mitted that the answer to this question of law made 
by Mr. Justice Hoehling, and found on page 136 of 
the record, is the correct and sound conclusion. 
Upon this issue Mr. Justice Hoehling held that— 

“ * * * Th e provisions of said sec¬ 

tion 9, which include any permittee who is 
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not in good faith conforming to the pro¬ 
visions of the law, are properly applicable to 
the case of a permittee charged with illegally 
using and selling specially denatured alco¬ 
hol; * * *” 

and proceeded to state that if there were any doubt 
concerning this matter, such doubt should be re¬ 
solved in sustaining the jurisdiction under section 
9 in view of the legislative command in section 3, 
that the act should be liberally construed to pre¬ 
vent the beverage use of liquor. 

That this is supported by the great weight of 
authority, see the following cases: 

Hoell v. Mellon, 4 Fed. 2nd 859, which was a bill 
to review the act of the Commissioner in revoking 
a permit to manufacture specially denatured alco¬ 
hol upon charges very similar to those here in¬ 
volved. The Court, among other things, said: 

“ This section 5 must be read in the light 
of section 9 where the following appears 
(quoting the provisions for review) * * *. 

The law applicable to these charges (sec. 9, 
Title II, of the National Prohibition Act) 
is “ if it be found that such person has been 
guilty of wilfully violating a state law relat¬ 
ing to intoxicating liquor or has not in good 
faith conformed to the provisions of the act, 
such permit shall be revoked.” 

It is unnecessary to refer in detail to the 
various provisions of the act except to say 
that a permittee, who receives specially de¬ 
natured alcohol from the Government for 
the purposes of manufacturing disinfec- 
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tants, and who diverts that alcohol, and 
seeks to cover up such diversion, by fictitious 
sales of the disinfectant, is certainly not act¬ 
ing in good faith, in conformity with the pro¬ 
visions of the act and regulations.” 

In the case of McGill v. Mellon, 5 Fed. 2d 262, 
which was a bill seeking to reinstate a permit for 
the manufacture and use of specially denatured al¬ 
cohol in the manufacture of toilet preparations and 
perfumes, revoked under a proceeding brought 
under section 9 of the Act, after discussing the 
provisions of said section 9, the Court clearly as¬ 
sumed that the proceeding to revoke such a permit 
brought under said section 9 was the correct pro¬ 
cedure. 

See also the case of Blackman v. Mellon, 5 Fed. 
2d 987, where the plaintiff was the holder of a spe¬ 
cially denatured alcohol permit in substance similar 
to the permit held by the appellant here, and was 
charged with violations similar to those set forth 
in the citation of April 23, 1925. In this case the 
Court, among other things, said: 

The plaintiff, having refused on the vari¬ 
ous grounds, more or less conflicting, above 
mentioned, to allow the Commissioner, 
through his agents, to obtain proper infor¬ 
mation, the defendant did the only thing 
possible under the law. They proceeded 
under section 9 of Title II of the Act to issue 
a citation for a hearing, and if at such hear¬ 
ing the acts from which the inference of vio¬ 
lation of the law had arisen were proved and 
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not satisfactorily explained to revoke the 
permit which had been abused. 

See also the case of Alcohol Warehouse Corpora¬ 
tion v. Palmer Cayifield et al., decided by Judge 
Knox, sitting in the United States District Court 
for the Southern District of New York, on Sep¬ 
tember 3, 1924, which case is not yet reported. In 
this case also the Court had before it for review the 
action of the defendant in revoking by a citation 
issued under section 9 of the Act, the plaintiff’s 
permit to operate a denaturing plant and to manu¬ 
facture denatured alcohol, similar in kind to the 
permit here in question. In this case the Court 
said: 

“An examination of Titles II and III of 
the National Prohibition Law satisfies me 
that proceedings looking to the revocation of 
plaintiff’s permits were properly laid under 
the provisions of Section 9 of Title II of the 
Act. Section 1 of that Title defines the term 
“ permit ” as it is used in both Titles II 
and III, and in Section 13 of that portion of 
the latter Title that is headed “ general pro¬ 
visions,” the Commissioner is authorized to 
issue regulations “ to prevent a diversion 
of alcohol to illegal uses.” 

The permits that were held by the com¬ 
plainant were issued under regulations so 
made. 

Referring to section 9, it is provided that 
“if at any time there shall be filed with the 
Commissioner a complaint under oath set¬ 
ting forth facts showing, or if the Commis- 
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sioner has reason to believe, that any person 
who has a permit is not in good faith con¬ 
forming to the provisions of the act,” the 
proceedings specified in the sections having 
for their purpose the revocation of a permit 
may be instituted. There is little room for 
doubt that the revocation proceedings for 
the various types of permits authorized by 
the statute were intended to be uniform. 
Such will be the ruling of the Court.” 

See also the case of A. J. Stine v. Blair et al., 
decided by Judge McKeehan, sitting in the Dis¬ 
trict Court of the United States for the Eastern 
District of Pennsylvania, on December 23, 1924, 
which case is as yet unreported. This was a bill in 
equity to review the revocation of plaintiff’s per¬ 
mit to use specially denatured alcohol in the manu¬ 
facture of toilet water, hair tonics, etc. The cita¬ 
tion was issued under section 9, citing the permit¬ 
tee to show cause why his permit should not be 
revoked upon charges somewhat similar to some of 
the charges here involved. In this case the Court, 
among other things, said: 

“ On the question raised in the plaintiff’s 
brief, whether the Commissioner of Internal 
Revenue has the au-thoritv to revoke the 
permit of a user of industrial alcohol for 
either of the reasons charged in the citation, 
I am of the opinion that under the provisions 
of sections 4 and 9 of Title II of the National 
Prohibition Act, the Commissioner may re- 
voke such permit upon proof, after due cita¬ 
tion and hearing, that the permittee is not 
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in good faith using the permit for the pur¬ 
poses for which it was granted. ” 

There are many cases where the question of the 
revocation of a permit to manufacture and sell spe¬ 
cially denatured alcohol, such as that possessed by 
the appellant, has been before the Court for review 
upon charges similar to those here involved, and in 
every case the Court has assumed that the proceed¬ 
ing had under section 9 of Title II of the National 
Prohibition Act was properly brought. No case 
has been found where the Court has held that such 
proceeding should have been brought under section 
5, and it is submitted that it is well settled that sec¬ 
tion 9 is the proper section under which to try the 
question of the permittee's want of good faith in 
the conduct of his business under any kind of a 
permit under the National Prohibition Act. 

In addition to the cases cited above, see the fol¬ 
lowing cases: 

Han man v. Canfield , decided by Judge Winslow, 

9 

sitting in the District Court of the United States 
for the Southern District of New York, on July 31, 
1925, as yet unreported. 

Pennsylvania Manufacturers and Extract Co. v. 
Haynes et al decided by Judge Schoonmaker, sit¬ 
ting in the District Court of the United States for 
the Western District of Pennsylvania, on January 
9,1924, as yet unreported. 

Pulvino dt al. v. Blair et al., decided by Judge 
Campbell, sitting in the United States District 
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Court for the Eastern District of New York, on the 
10th day of July, 1923, as yet unreported. 

Wilson v. Bowers, decided by Judge Augustus N. 
Hand, sitting in the United States District Court 
for the Southern District of New York, on January 
14, 1924, as yet unreported. 

Section 9 of Title II of the National Prohibition 
Act provides, inter alia, that— 

* * * if the Commissioner has reason 

to believe that ant/ person who has a permit 
is not in good faith conforming to the pro¬ 
visions of this Act, or has violated the laws 
of any State relating to intoxicating liquor, 
the Commissioner or his agent shall imme¬ 
diately issue an order citing such person to 
appear * * * etc. 

If it be found that such person has been 
guilty of wilfully violating any such laws, as 
charged, or has not in good faith conformed 
to the provisions of this Act, such permit 
shall be revoked and no permit shall be 
granted to such person within one year 
thereafter. 

This section, after providing for a review in the 
manner provided in section 5, provides that “ dur¬ 
ing the pendency of such action such permit shall 
be temporarily revoked.” 

The language of this section is all inclusive. It 
includes “ any person who has a permit ” who is 
not in good faith conforming to the law. There 
is no limitation upon the kind of permits which 
thus may be revoked. It includes all permits, 
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where the permittee is charged with not in good 
faith conforming to the law or with violating a 
State liquor law. Under section 5, the Govern¬ 
ment is not bound to show bad faith or willfully 
violating a State law. Under the provisions of sec¬ 
tion 9, it is required to prove one of such violations. 

The result of a revocation under section 9 is that 
the entire permit is revoked, whereas, as above 
pointed out, under section 5 only the right to manu¬ 
facture the article under inquiry is revoked. In 
the case of a revocation of a permit imder section 
9, for bad faith or willful violation of a State law, 
the Court of Equity, upon appeal, is impliedly for¬ 
bidden to restore the permit, pending the review, 
whereas under section 5 proceedings there is no 
such provision, the statute providing that the Court 
may, pending the review, restrain the manufacture 
or sale of the article under inquiry. The purpose 
of these different provisions is apparent, when it 
is seen that section 5 is intended to try out the ques¬ 
tion of the fitness or conformity to a given standard 
of the manufactured article, irrespective of the 
good or bad faith of the permittee, whereas section 
9 deals with violations of law, with the want of 
good faith or the willful violation of a State law. 
It is for these reasons that the penalties prescribed 
by section 9 are more drastic than those in sec¬ 
tion 5. 

In the case of U. S. Industrial Alcohol Co. v. 
Blair, 6 Fed. 2d 658, the Court said: 
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“ The revocation of a permit is the legal 
consequence of a violation of the law by the 
permittee and is not in punishment for the 
crime but in enforcement of the conditions 
under which the permit is granted.” 

The appellant is here charged with violations of 
the law. The legal consequence of revocation of 
his permit can only he brought about by invoking, 
as was here done, the procedure prescribed by sec¬ 
tion 9. The contention made by the appellant 
would prevent visiting upon the appellant, though 
charged with a violation of the law, the legal conse¬ 
quence of revocation of his permit. 

The appellant, in the fourth and fifth paragraphs 
of its original bill (R. p. 3), sets up with detail 
the procedure prescribed by section 9 of the Act as 
the procedure for the revocation of its permit, and 
complains that the appellees had not accorded to it 
the notice and hearing prescribed by said section 
9, contending that the procedure of section 9 is the 
only procedure in the law for the revocation of its 
permit. The appellees having followed the pro¬ 
cedure prescribed by said section 9, and accorded 
to the appellant the notice and hearing therein pre¬ 
scribed, the appellant now makes no contention that 
the appellee fully and completely complied with 
such procedure as outlined in its original bill, in 
issuing the citation under date of April 23, 1924, 
but asserts that this procedure, which it so strongly 
invoked in its original bill, was not the proper pro- 
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cedure, but that the appellees should have pro¬ 
ceeded under section 5 of the Act. 

It is respectfully submitted that the appellant, 
having invoked in its original bill the procedure 
under section 9, as the only procedure under which 
its permit might lawfully be revoked, is now 
estopped to contend that such procedure is null 
and void, or that the revocation proceedings should 
have been instituted under section 5 of the Act. 

The appellants stoutly contend that Mr. Justice 
Bailey, in his memorandum opinion of April 22, 
1924 (R. p. 54) held that section 5 was the only 
Section under which its permit lawfully could be 
revoked. Without going into further detail, it is 
respectfully submitted that Mr. Justice Bailey 
made no such holding, but as stated by Mr. Justice 
Hoeliling, in his memorandum opinion of January 
2,1925 (R. p. 134-135), no holding was made by Mr. 
Justice Bailey “ which may properly be said to 
determine and decide that revocation proceedings 
based upon an alleged illegal use of specially dena¬ 
tured alcohol must be brought under said section 
5, Title II, of the Act. 

The appellant has cited the cases of Hildick 
Apple Juice Co. v. Williams, and the Duffy Mott 
Company v. Williams, reported in 269 Fed. 184, 
and quotes from the decision of Mr. Justice Hand, 
on page 19 of its brief. The reported case does not 
show the language contained in Justice Hand’s de¬ 
cision as quoted, but does contain the following lan¬ 
guage, “ If the article manufactured corresponds 
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with the description of ‘ preserved sweet cider/ it 
is ex vi termini not subject to the provisions of 
the Act. * * * ” 

It is respectfully submitted that the Court in 
these cases was only construing subparagraph (e) 
in section 4, and did not have under consideration 
subparagraph (a) here involved, where the use of 
denatured article is a material factor, and that the 
Hildick and Duffy Mott cases are not authority for 
the appellant ’s contentions as to the construction of 
said section 4, subparagraph (a). In these cases 
the Court added this significant statement: 

“ The statute very necessarily requires a 
permit in order to manufacture a liquor 
which is subject to fermentation, so that no 
manufacturer shall put out an article which 
does not correspond with the description of 
section 4, supra.” 

In the case of United States v. Dodson, supra, 
the Court in discussing the decision in the IIildick 
Apple Juice Co. v. Williams cases, supra, in a well- 
considered opinion said: “ The case is hardly a 
precedent here; yet if it goes to the extent claimed, 
I feel constrained to dissent from it in some of its 
broader aspects.” 
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Second Point 

It was unnecessary in this case to have made the 
analysis or to have given the notice prescribed in 
section 5 of Title II of the act, and the proceedings 
had without such analysis and notice were regular, 
proper, and valid 

The contention of the appellant that two things 
must appear to have been done before a permit 
under section 4 can be revoked, namely, that an 
analysis of the article was made and that notice was 
issued to show cause why such article should not 
be dealt with as an intoxicating liquor, is equally 
unsound. This is but another manner of stating 
the contention above referred to under the first 
point and therein answered. These two acts, 
namely, making an analysis and giving the notice 
aforesaid, are conditions precedent to the proceed¬ 
ing authorized in and by said section 5, and if a 
given proceeding is required to be had under that 
section the Commissioner plainly must first take 
these two steps. 

The contention, however, that he must first take 
these two preliminary steps under a proceeding 
under section 9 of the Act is wholly without merit. 
As above pointed out, such a course would lead to 
an absurdity and render the enforcement of the 
law nugatory. These preliminary steps plainly 
have reference only to section 5 proceedings and 
can not, and should not, be required in proceedings 
brought under section 9. It is not believed that any 
further argument is necessary to point out the ab- 
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surdity of this contention. The purpose and func¬ 
tion of the preliminary analysis and notice has 
been fully pointed out under the first point, and 
they have no relation to section 9 proceedings. 

On this point see the case of United States v. 
Morgan, 222 U. S. 274, where the Court, in con¬ 
struing a somewhat similar provision in the Pure 
Food and Drug Act, said, among other things: 

“ In providing for notice in one case and 
permitting prosecution without it in an¬ 
other, the statute clearly shows there was 
no intent to make the notice jurisdictional 
* * *. There is nothing in the nature of 

the offense under the Pure Food Law, or 
in the language of the statute, which indi¬ 
cates that Congress intended to grant viola¬ 
tors of this Act a conditional immunity from 
prosecution.” 

In the case of Massei v. United States, 295 Fed. 
683, supra, the Court, having before it for consid¬ 
eration section 4 of Title II of the National Pro¬ 
hibition Act, said: 

“ Sections 4 and 5 of the statute do not 
make a hearing before the Commissioner of 
Internal Revenue a condition precedent to a 
prosecution for selling extracts for beverage 
purposes. The Supreme Court negatived a 
like contention as to similar provisions of 
the Food and Drugs Act. United States v. 
Morgan, 222 U. S. 274.” 
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Third Point 

The said citation was issued upon a finding of probable 
cause, as required by law, and said citation violated 
no law or regulation in this respect 

The applicant contends that there was no report 
of a prohibition officer under oath upon which a 
prima facie finding or a violation of law was made, 
and that, therefore, the citation was improperly 
issued, invoking the provisions of Pro. Mimeograph 
No. 289. 

In the first place the appellees deny that said 
Pro. Mimeograph 289 was or is a regulation 
adopted by the Treasury Department. It had no 
force or effect as a regulation and is not a part of 
the record in this case, and can not be judicially 
recognized, as may a regulation. 

Irrespective, however, of this fact we must look 
to the statute for the authority to issue citations for 
the revocation of permits under section 9 of Title 
II of the Act. This section prescribes the steps to 
be taken in detail, and no regulation of the Treas¬ 
ury Department, nor any pronouncement by it, can 
add to, detract from, or in any manner change the 
statutory requirements. Section 9 of the Act pro¬ 
vides that— 

“ If at any time there shall be filed with 
the Commissioner a complaint under oath 
setting forth facts showing, or if the Com¬ 
missioner has reason to believe, that any 
person who has a permit is not in good faith 
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conforming to the provisions of this Act 
* * * he shall issue a citation,” etc. 

It is thus seen that the statute under considera¬ 
tion provides that if the “ Commissioner has rea¬ 
son to believe,” etc., he “ shall ” issue a citation. 
This is the statutory requirement prescribed by law 
for the mandatorv action by the Commissioner to 
proceed by the issuance of a citation. 

The citation in this case, issued under date of 
April 23, 1925 (R. p. 62), contains the following 
statement over the signature of the Acting Com¬ 
missioner : 

“ Whereas, upon examination of the of¬ 
ficial written report of John Cristoforo, 
Divisional Chief Deputy Collector of Inter¬ 
nal Revenue, District of Massachusetts, 
dated August 31, 1923, there appears to be 
and I do hereby find that there is reason to 
believe that you have not in good faith con¬ 
formed to the provisions of the National 
Prohibition Act: ” 

It therefore appears that the citation shows on 
its face that the Commissioner did in fact make the 
finding which he is required by the statute to make, 
namely, that he has reason to believe that the per¬ 
mittee is not in good faith conforming to the provi¬ 
sions of the Act. This is a full compliance with the 
statute, and no additional requirements can law¬ 
fully restrict or add to this statutory duty. 

See the case of United States v. United Verde 
Copper Co., 196 U. S. 207-215, where the Court, 
among other things, said: 
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“ If rule 7 (of the Regulations of the Sec¬ 
retary of the Interior) is valid, the Secretary 
of the Interior has the power to abridge or 
enlarge the Statute at will. If he can define 
one term, he can define another. If he can 
abridge, he can enlarge. Such power is not 
regulation, it is legislation. The power of 
legislation was certainly not intended to be 
conferred upon the Secretary.’’ 

Moreover, and it is respectfully submitted that 
this is decisive of the question here under consid¬ 
eration, it is well settled that where a party partici¬ 
pates in a proceeding and goes on with the hearing 
without objection, he can not thereafter be heard to 
object to the sufficiency of the citation. 

Upon this point see the following cases: 

Goldberg v. Yellowley, 290 Fed. 389. In this 
case the plaintiff objected upon the trial in the 
equity court to the sufficiency of the citation. The 
court said: 

“ The plaintiff can not now be heard to 
complain, because, without objection, he went 
on with the hearing on said citation. People 
v. Bogart, 122 App. Div. 872, 107 N. Y. 
Suppl. 831.” 

In the case of Gray v. Yellowley, 290 Fed. 400, 
where a similar objection was made, the Court 
said: 

“ A motion to dismiss on this ground was 
made before the hearer and denied, and I do 
not think that in itself justifies the relief 
asked for in this motion, because, without 
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deciding the question raised, it would seem 
to me that, the complainant having pro¬ 
ceeded with that hearing, it should be held 
that the notice was sufficient.” 

Again, in the case of Schnitzler v. Yellowley, 290 
Fed. 849, where a similar objection was made, the 
Court said: 

“ The plaintiff proceeded with the hearing 
before the person designated by the Commis¬ 
sioner without objection, and can not now be 
heard to object to the irregularity of said 
hearing.” 

It appears from the record in this case that the 
appellant appeared by its officers and by its coun¬ 
sel and participated in the revocation hearing had 
under the citation in question, and it nowhere ap¬ 
pears in the record that the appellant, at said hear¬ 
ing, made any objection to the sufficiency of the 
citation upon the point now under discussion, and 
having so appeared and proceeded with the hear¬ 
ing, without objection, it can not now be heard to 
make such objection. 

Fourth Point 

The failure of the officer who heard the proceedings 
under the citation of April 23d, 1924, to file his 
report within ten days from the conclusion of the 
hearing did not invalidate said proceedings 

The appellant contends that section 1932 of arti¬ 
cle 19 of Regulations 60 requires that the officer 
holding the hearing shall “ within ten days after 
the hearing make his findings * * and that, 
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as the hearer did not in this case make or file his 
findings until some time after the lapse of said ten 
days, he lost jurisdiction of the subject matter. 

It should, in the first place, be pointed out that 
the Regulation invoked by the appellant was not in 
effect at the time of the citation under considera¬ 
tion, and that the Regulation by its terms has no 
application to this proceeding. 

Section 1 of said Regulations 60 jn-ovides that 
“ these regulations shall take effect and be in force 
on and after the 1st day of May, 1924.” The rec¬ 
ord shows (R. p. 62) that the citation in question 
was issued on April 23, 1924. Section 11 of said 
Regulations provides that “ the repeal of existing 
regulations or the modification thereof, as em¬ 
braced in these regulations, shall not affect any act 
done, or any right accrued, or any suit, action, or 
proceeding had or commenced in any civil cause or 
criminal proceeding prior to said repeal or modi¬ 
fication. ’ ’ The said section 1932 of Regulations 60, 
therefore, can not be invoked as applicable to this 
proceeding, which was commenced before the effec¬ 
tive date of said Regulations. 

Moreover, even if such a regulation could be held 
to be applicable to these proceedings, it is respect¬ 
fully submitted that the provision directing the fil¬ 
ing of a report within ten days is merely directory 
in its nature, and a failure to comply therewith can 
not divest the officer holding the hearing of juris¬ 
diction. ! 
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Similar requirements of statutes have been held 
by the Court to be directory in their nature and not 
jurisdictional. 

On this point, see the following cases: 

Reis go v. U. S ., 285 Fed. 740 (C. C. A. 
5th Cir.). 

Rose v. TJ. S., 274 Fed. 245 (C. C. A. 6th 
Cir.). 

In each of the above cases it was held that a 
failure to make a return of a search warrant within 
the tune prescribed by the Espionage Act (Comp. 
St. 1918, sec. 1049t4 M), did not invalidate the 
warrant nor affect the validity of the search made 
thereunder; that the making of such return was a 
mere ministerial act, and a failure to comply with 
the direction of the statute was not a jurisdictional 
defect. 

To the same effect, see also: 

U. S. v. Kaplan, 286 Fed. 963. 

Petition of Barber, 281 Fed. 550. 

It has almost uniformly been held that, where a 
statute prescribes a duty to be performed, minis¬ 
terial in its nature, by a public officer, such re¬ 
quirement is directory only and a failure to comply 
with such direction is not fatal to jurisdiction. 

See Lewis’s Sutherland Stat. Const. 2d Ed. Vol. 
II, sec. 612 where it is stated: 

44 Provisions regulating the duties of pub¬ 
lic officers and specifying the time for their 
performance are in that regard generally di¬ 
rectory. Though a statute directs a thing 
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to be done at a particular time, it does not 
necessarily follow that it may not be done 
afterwards. In other words, as the cases 
universally hold, a statute specifying a time 
within which a public officer is to perform an 
official act regarding the rights and duties of 
others is directory, unless the nature of the 
act to be performed, or the phraseology of 
the statute, is such that the designation of 
time must be considered as a limitation of 
the power of the officer. ’ ’ 

See also on this point: 

Echardt v. Schroeder, 155 U. S. 124. 

U. S . v. Eaton , 169 U. S. 331. 

Binney v. C*& O. Canal Co., 8 Pet. 201. 

Even though this regulation were applicable to 
the proceeding here under inquiry, and even though 
it could be deemed to have the effect of law, it is 
not so far binding upon these appellees as to di¬ 
vest them of jurisdiction over a hearing instituted 
and conducted under the provisions of section 9, 
Title II, of the National Prohibition Act. 

See the case of Denby v. Berry, 263 U. S. 29, 
where the Court, speaking through Mr. Chief Jus¬ 
tice Taft, in discussing the effect of a regulation of 
the Navy Department, said: 

“ Counsel for the relator has maintained 
that the Secretary, by reason of the regula¬ 
tion, is under a statutory duty to order a 
retiring board for an officer physically inca¬ 
pacitated, and that he has no discretion in 
the matter * * *. Even if it could have 
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been construed, as claimed, when it had the 
effect of law, it could not now be made the 
basis of a proceeding in mandamus against 
the Secretary. It governs his subordinates 
only and may be ignored by him * * *. 

It would be a curious inconsistency in the 
procedure if the Secretary were compelled 
by law to order a retiring board to consider 
an officer’s case which the President is given 
discretion to grant or withhold.” 

See also on this proposition: 

U. S. v. Buryis, 12 Wall. 246-252. 

Smith v. U. S., 24 Ct. Claims 209. 

Williamson v. U . S., % 207 U. S. 425, 462. 

As is pointed out in these cases, this regulation 
is framed and promulgated for the direction and 
government of the subordinates of the Treasury 
Department, and do not bind the head of a depart¬ 
ment, so far as to restrict him in the exercise of a 
statutory duty. 

It is therefore urged that the decree of the 
Court below, dissolving the injunction pendente lite 
and dismissing the original bill and the supple¬ 
mental bill, was proper and should be affirmed. 

Eespectfully submitted, 

Peyton Gordon, 

United States Attorney in and for the 

District of Columbia . 
Harold W. Orcutt, 

Special Assistant United States Attorney, 

Attorneys for the Appellees . 
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In taking advantage of the leave granted by the 
Court to file this reply brief, we shall only take the 
time of the Court to consider and briefly analyze the 
cases which counsel for the Government cite in their 
brief and which they claimed in their oral argument 
sustain their position in this case and which they con¬ 
tend are decisive of the principal question involved 
here. 

The question involved is whether or not a proceeding 
to revoke such a permit as is held by the plaintiff, that 
is a permit to manufacture and sell the various for¬ 
mulae of denatured alcohol, should be brought under 
Section 9 of the National Prohibition Act or under Sec¬ 
tion 5 of that Act. 

We believe this question is one that has not been 
decided up to this time is raised for the first time in 
this case, and that none of the cases relied on by the 
appellee are decisive. 
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Counsel for the Government cite on this specific ques¬ 
tion several cases which are reported and several which 
are not reported. Those which are reported are as 
follows: 

Hoell vs. Mellon, 4 Fed. (2nd Series) 859; 

McGill vs. Mellon, 5 Fed. (2nd Series) 262; 

Blackman vs. Mellon, 5 Fed. (2nd Series) 987. 

We shall consider these cases in the order named. 

The case of Hoell vs. Mellon came before the Fed¬ 
eral District Court on a bill to review a revocation pro¬ 
ceeding. The language quoted by counsel for the Gov¬ 
ernment in their brief was used by the Court in con- 
sidering the question as to whether or not the review¬ 
ing court should try the case de novo or whether on a 
review the court was limited to the testimony taken in 
the revocation proceeding. It will be noticed that the 
specific provisions for a review of the findings of the 
administrative officers in the revocation proceedings 
are contained in Section 5; and Section 9 gives the same 
right of review in a proceeding under that section as is 
provided in Section 5. The Court held that in deter¬ 
mining the nature of the review proceedings and the 
scope of the inquiry to be made by the reviewing court, 
these two sections should be read together because the 
one referred to the other. 

There was no discussion in that case of the question 
which is involved here. The Court did not have be¬ 
fore it the question as to whether the proceeding should 
have been brought under Section 5 or Section 9, and 
made no determination of it at all. 

It may be noted in passing, however, that the Court 
in that case reversed the prohibition office and rein¬ 
stated the license. 

Counsel for the Government do not contend that the 
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case of McGill vs. Mellon decides the question we are 
here considering. Of course, the proceeding may have 
been instituted in that case under Section 9 and the re¬ 
viewing court may have treated it as having been prop¬ 
erly brought under that Section, yet that case can not 
be considered as an authority to sustain the position 

contended for bv the Government in this case. 

* 

The case of Blackman vs. Mellon came up on a mo¬ 
tion for a preliminary injunction pending the trial on a 
bill to enjoin the Department from taking steps to re¬ 
voke or suspend the permit, except in accordance with 
the National Prohibition Act. 

The bill alleged that the plaintiff purchased alcohol 
used in his business from a certain dealer in .alcohol, 
and that the Government had given notice to this dealer 
not to sell him any further alcohol. The court held 
that the plaintiff could not obtain the relief asked be¬ 
cause the only person who could complain about that 
would be the dealer. 

The principal dispute between the Government and 
the permittee in that case was that the Government had 
demanded that its agents be permitted to examine and 
analyze certain samples of the preparation made by the 
permittee, which demand he had refused. The Court 
held that in this situation the only way the Court could 
ascertain this fact was to institute proceedings to re¬ 
voke the license without referring to any particular 
section. 

Again we say that the question involved in this case 
was not and could not have been raised or decided in 
that case. 

The Government also cites on this point the case of 
Alcohol Warehouse Corporation vs. Canfield, a case 
which is not reported. It can be clearly seen from the 
citation contained in appellees’ brief that the question 
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involved here was not there involved at all. The only 
question there decided was that a permit issued under 
Title 3 could be revoked under Title 2. Nowhere in 
the course of the citation, or, in fact, nowhere in the 
opinion itself, which we have examined, is any refer¬ 
ence whatsoever made to Section 5, and this fact we 
submit fairly demonstrates that the question we are 
here considering was not considered or decided by the 
Court. 

We have seen the opinion in the case of Stine vs. 
Blair, cited on page 36 of appellees * brief and unre¬ 
ported. That decision was based entirely on a con¬ 
sideration of the evidence upon which the Commis¬ 
sioner acted in revoking the license. It does not ap¬ 
pear in the opinion anywhere that the question in¬ 
volved here was before the Court in that case. There 
isn’t anything in the case to indicate that Section 5 
was even called to the attention of the Court. 

Counsel for the Government admit in their brief that 
the four unreported cases referred to on pages 37 and 
38 of their brief do not decide the question involved 
here, but state only that the courts assumed the pro¬ 
ceedings in those cases were properly brought. We 
submit that such an assumption can not be construed 
into a decision of the question assumed. 

We, therefore, respectfully submit that the question 
involved in this case is one that has not yet been de¬ 
cided bv the courts. 

Respectfully submitted, 

Wade H. Ellis, 

Abner H. Ferguson, 

Joseph A. Cantrell, 

Marion Butler, 

Attorneys for Appellant. 









